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FRIDAY, JANUARY 9, 2004 (9:32 a.m.) 

THE COMMISSIONER: Good morning. There are a number 

of applications that have been filed. I've had an 
opportunity to review them overnight, and I assume 
counsel are prepared to proceed. Mr. Hesje? 

MR. HESJE: I really didn't have any comments 

on them, I guess you'll deal with the applications 
in turn and I may or may not have comments, unless 
you have questions of me. 

THE COMMISSIONER: No, not at the moment. Thanks. 

Now the first application has to do with Mr. A. 


MR. ROSSMANN: 

THE COMMISSIONER: 
MR. HESJE: 

THE COMMISSIONER: 
MR. PLAXTON: 


A or Arnold? 

A. A. 

Yes. I did have — 

Not Arnold. No. 

Oh, okay, I -- sorry, Mr. 
Commissioner, we have the -- 
MR. HESJE: I'm not sure, I did provide — 

THE COMMISSIONER: I beg your pardon, your list has 

Arnold first, doesn't it? 

MR. HESJE: Right. 

THE COMMISSIONER: Let's follow that then. 

MR. HESJE: There was two lists, we have 

revised it, that's why I wasn't sure. 

THE COMMISSIONER: Well, that's fine, and I should 

have paid attention to that — 

MR. PLAXTON: It's Dr. Arnold then that we're 
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dealing with? 

THE COMMISSIONER: Let's deal with Dr. Arnold then. I 

should say to all counsel that I'm not a quick 
study, but I'm fairly thorough, and so I've had an 
opportunity to go over each of these applications 
in a fair bit of detail, so I don't need to have 
you repeat everything that's in the application. 

If there's something you want to highlight, that's 
fine, or add to what's already in your material. 

MR. ROSSMANN: Thank you, Mr. Commissioner. I 

just want to indicate that I think there's two 
basic reasons to call Dr. Arnold. The first is 
that Brenda Valiaho refers to him in her 
testimony. Now, in fairness, she didn't say 
absolutely that she talked to him, but Dr. Arnold 
is a professional in the city, and the — the 
suggestions that she made about what he allegedly 
said could seriously harm him if they became 
public, and fortunately I don't think his name was 
put in the media. And I think that's important, 
and it really relates to paragraph 3 of his 
cansay, which is — he says "I was extremely 
surprised and shocked to read the transcript of 
Ms. Valiaho's testimony that she had the advice, 
possibly attributed to me, which said I, it, 
hypnosis, or her technique, could go below the 
alcohol. I can say with absolute confidence that 
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I would never have given such advice, ever. 

Nowhere in my training, some of which involved 
specific training in hypnosis, nor in my 
professional career, have I ever heard, let alone 
uttered, such a phrase. The idea is completely 
without foundation in the literature and in 
practice." That's on the professional side. 

With respect to the general memory 
issues, and the effect of the technique, I think 
that it will be a common thread in several other 
applications before you; and, in part, it stems 
out of Dr. Richardson's inability to comment in 
those areas. And it was canvassed with him, and 
at the end of the day no one sought to qualify 
him, and I think he rightly indicated he would not 
be qualified to go into those areas. I think the 
materials indicate that Dr. Arnold is so 
qualified. 

I think the relevance of the 
evidence should be commented on, because there's 
got to be some relevance. I think it's self- 
evident, but I've got the benefit of Mr. 
Winegarden's comments which he provided some time 
ago, and I'd like to address those briefly, if I 
may. The only ones I want to address is, is Mr. 
Winegarden indicates that, not to put words in his 
mouth, that Jason Roy's story was consistent about 
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seeing Neil in the back of a police car and, 
therefore, Ms. Valiaho had no impact on his 
memory. I don't know if that's the case or not, 
but I would indicate this. Mr. Winegarden cites, 
for example, Marcel Stonechild indicating that he 
heard certain matters from Eddie Rushton, I 
believe. Those are referenced at page 285 and 347 
of the transcript, and essentially the hearsay 
evidence there is that Roy told Eddie Rushton, who 
told Marcel, that Roy saw him in the back of the 
police car. There was — the important factor 
there is that there was no mention of handcuffs 
and there was no mention of bleeding. And that 
apparently happened shortly after November 29 th of 
1990. 

Mr. Winegarden refers to the 
evidence of Tracy Horse. I don't know exactly 
when Tracy Horse heard from Jason Roy, other than 
some months later, and that's referenced at page 
1480, 1-4-8-0 of the transcript and, again, the 
only suggestion there is that Roy was saying that 
he had seen Neil in the back of the police car. 
There was no evidence or no suggestion that Roy 
had indicated to Tracy Horse anything about 
handcuffs or bleeding. 

Then we go to Mr. -- Mr. Winegarden 
points out that disclosures had been made by Roy 


Volume 34 



6437 


Mr. Rossmann 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


to Stella Bignell, and that's true, and that was 
some time after March of 1991, and that references 
appear — to that — appear at page 35 and 59 of 
the transcript. At page 35 Stella Bignell 
indicates that Jason Roy told her that, at the 
bingo hall I believe it was, that he saw Neil 
Stonechild in the back of the car. Then at page 
59 she added to that and said Roy said he saw Neil 
Stonechild in the back of the car, but he does not 
— but she doesn't say he said he was injured, 
although she does mention handcuffs. Now that's 
the first time handcuffs are mentioned, and that's 
some three, four, five months later, we don't know 
the exact time. 

The next witness that relates 
evidence about what Roy said is Dianna Fraser. 
Again, we're not sure exactly when she spoke to 
Jason Roy. At one point she seems to indicate it 
was just prior to Brenda Valiaho seeing Jason, but 
at another point she indicates that it could have 
been a month or two after Neil Stonechild's 
funeral. References, My Lord, to that, appear at 
page 1542, 1558, and 1581. Dianna Fraser, at page 
1542, she's the first one to mention that Jason 
Roy mentioned something about screaming "They're 
going to kill me", or words to that effect, but 
still no mention of bleeding. She's asked 
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specifically if — by Mr. Worme in cross- 
examination — if there was any mention of 
injuries or blood, and she says she doesn't 
remember. 

My Lord, the first person to 
indicate that Jason Roy indicated that there was 
bleeding or injuries is Brenda Valiaho, which is 
some time in November of 1991. The point is that 
we don't know if what Ms. Valiaho did affected the 
memory or not. I think it would be useful for the 
Commission to have some sort of information about 
the process that she used and what it's properly 
used for. Brenda Valiaho was not tendered as an 
expert, I acknowledge that, but with respect to 
Ms. Valiaho she attempted to bootstring by, in 
effect, saying that what she had done had been 
sanctioned by Dr. Arnold, and we know that isn't 
the case. And she also attempted to bootstrap by 
saying she contacted her ex-supervisor at the 
University and didn't give him some sort of 
blessing. So even though she wasn't qualified as 
an expert, her testimony led to her being 
proffered as such. And in that respect I think 
the evidence of Dr. Arnold should be heard. 

THE COMMISSIONER: Thank you. 

MR. ROSSMANN: Thank you. 

THE COMMISSIONER: I'm going to reserve this matter. 
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Mr. Rossmann, and I'll reserve the other 
applications as well, and deal with them as 
promptly as I can so counsel know where they are 
going. The next matter relates to Beresh. 

FOX: My Lord, if I could, I — some of 

us had filed material in support of the various 
applications. This is really the only application 
I seriously wanted to speak to, but I would ask, 
and really all I want to do is point out to you I 
think the transcript portions of Ms. Valiaho's 
evidence where I think — which I think makes Mr. 
Arnold's evidence so significant, and I'll just 
give you the page numbers and I won't review them. 
My Lord, and I'm sure you've probably read her 
evidence anyway, but at page 1067, that's the 
first questioning of her, and I think it is very 
clear from that that the purpose of her meeting 
with Jason Roy was to assist him in recalling the 
events, and I leave you to read that portion of 
the transcript. But it begins at page 1067 and it 
runs over the course of about four pages. That is 
significant. 

The second portion is at page 1138, 
and her testimony that it was her understanding 
that this was now the first time that Jason Roy 
was disclosing this. That was what she gathered 
from her discussion with Jason Roy when she met 
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with him; and, again, I invite you to look at that 
portion of the transcript, because that seems to 
be what she is saying there. And then the last 
reference is, that I refer you to, is page 1121, 

My Lord, and that is the — sorry, sorry, 1121 was 
where she indicated this was the firs time it had 
been disclosed by Jason Roy. Page 1138 is there 
and the next page is where she talks about her 
discussions with Jim Arnold, Dr. Jim Arnold, and 
specifically the reference that this is a 
technique that could be used to help recall 
memory, that it could get underneath the alcohol, 
which we've heard discussions about through Dr. 
Richardson and so on. There may be others, but 
those are three which I think, upon a reading of 
those, and then looking at what Dr. Arnold has to 
say, one from a professional aspect, his own 
personal professional aspect, but certainly where 
he states that these are not comments I might have 
made because professionally they're simply not 
correct, it's vitally important. I harken finally 
back to the comment of Inspector McFadyen 
yesterday, or the day before, where he indicated 
that, quite frankly, we still are at a point where 
the only person who states that they have any 
personal knowledge about the — about Neil 
Stonechild being in the back of a police car is 
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Jason Roy. And although we have colloquially 
referred to him, and the press has referred to him 
as being consistently having said that, we know, 
and I'm not going to review that evidence, but we 
know from the various witnesses that he spoke to, 
including Gary Pratt this week, that that is not 
consistently what he has said at all. And so it 
is a significant issue that this Commission is 
going to have to address, and I believe the 
evidence of Dr. Arnold would be of significant 
importance there. Thank you. My Lord. 

THE COMMISSIONER: Very well. Do other counsel want 

to say anything about this? 

MS. KNOX: I intend to keep my comments brief, 

because Mr. Fox referenced what I intended to ask 
that you consider in making a determination on 
this application, and there were only two points I 
wished to make and Mr. Rossmann has fairly 
represented one of them. What Brenda Valiaho did 
say is that it might have been, I think it was Jim 
Arnold, what she said was that she called the 
MacNeill Clinic and she spoke to someone there, 
and it might have been Jim Arnold. Theoretically, 
depending on what the staffing was at the MacNeill 
Clinic in 1990, if we venture into this exercise 
of calling Dr. Arnold and him saying it wasn't 
him, it opens to question do we get the staffing 
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roster for the MacNill Clinic in the fall of 1990 
to attempt to determine who, in fact, she spoke 
with, but I would suggest that her evidence was 
clear and cogent that she spoke to someone, and in 
fairness to her, the very phrase she used at page 
1140 of the transcript is "It was Jim, I think it 
was Jim Arnold, but I -- I'm not sure." 

And other wise in assessing whether 
or not it is necessary or appropriate that Dr. 
Arnold be called in this case, apart from that 
uncertainty as to whether it was actually him or 
another professional at the clinic, I remind you 
as Mr. Fox did, of the evidence of Dr. Richardson, 
but in a slightly different context. When Brenda 
Valiaho talked about memory being able to go 
beneath the alcohol, I would submit to you, in 
effect, she wasn't saying anything different than 
what Dr. Richardson told us; that in certain 
circumstances, regardless of the degree of 
intoxication it is possible to formulate and 
retain a memory, and he described those situations 
as the islands of memory perhaps occurring in 
circumstances of great stress or anxiety. And 
specifically said an incident like being 
confronted by the police while in a sort of 
alcoholic — an alcohol or intoxicated state can, 
in fact, create the islands os memory. So it begs 
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1 the question, really, of what we would achieve 

2 here because what she said in fact is not a lot 

3 different from what was taken from Dr. Richardson 

4 to the extent that the commission accepted his 

5 evidence as an expert in this area. But I would 

6 suggest. My Lord, we have to consider the can or 

7 worms that we are opening if, in fact, it is agree 

8 that Dr. Arnold can be called. 

9 MR. PLAXTON: Mr. Commissioner, I do have some 

10 minor, or some brief representations concerning 

11 these other matters. I will be speaking later, 

12 and with your leave, I would propose to address it 

13 at that point rather than disjoining things. 

14 THE COMMISSIONER: All right. 

15 MR. PLAXTON: Thank you. 

16 THE COMMISSIONER: Other submissions? 

17 MR. WATSON: Just with respect to Ms. Knox's 

18 comment. What Dr. Richardson said is if there was 

19 an island of memory in an otherwise alcohol- 

20 affected brain, that island of memory would be 

21 recallable immediately. What Ms. Valiaho was 

22 suggesting was that it was there and somehow it 

23 could be uncovered, and that's the problem we have 

24 to get to. And I know that there is a concern 

25 about extending the time of the Commission, but on 

26 that particular question I agree with Mr. Fox that 

27 this is central to this matter, and I think it's 
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very vital that we hear from Dr. Arnold. 

THE COMMISSIONER: Any other comments? 

MR. CURTIS: My Lord, I would just echo Mr. 

Plaxton in that I have a few comments to make, but 
with your leave I'll just wait until the 
applications are done. They are sort of general 
comments on the bulk of he applications. 

THE COMMISSIONER: Very well. 

MR. WINEGARDEN: Mr. Commissioner, my comments 

are very brief and I think they apply equally for 
all of the memory experts and psychological 
experts that are being suggested you bring 
forward. The overall suggestion is that Mr. Roy's 
memories were somehow created sometime after the 
fact or after the time in question; but that 
simply does not square with the facts. You're 
perfectly able. My Lord, to review the evidence, 
to weigh the facts and to decide and determine 
where those memories reside and where they come 
from. And I think that all these experts are 
completely unnecessary for you to be able to make 
those determinations. You're perfectly able to 
see that some fo the things Mr. Roy is saying are 
corroborated by other evidence, and to weigh that 
evidence and make those determinations yourself. 
Those are my comments. 

THE COMMISSIONER: Very well. Now, proceed with the 
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next application. Beresh? 

MR. ROSSMANN: My Lord, I don't propose to speak 

very long about this matter. I think that the 
essence of it is that during the qualification 
process Mr. Robertson testified about his 
involvement in the Gail Miller matter, and in 
summary, it's my submission that he left the 
impression, I'm not even saying advertently, it 
may have been inadvertent, that his evidence with 
respect to the bite mark on Gail Miller's body was 
accepted by the Court of Queen's Bench in the 
Miller case. Subsequent inquiries have indicated 
that not only was that evidence not accepted, the 
court in that case, according to Judge Albright's 
fiat, which has been filed with you, is that the 
mark was found expressly not to be a bite mark. 

It simply relates to clarifying a matter for the 
commission in order that the commission nor anyone 
else be misled by what Mr. Robertson's testimony 
was. It may well have been inadvertent. I just 
had discussions with Mr. Hesje about this, and I 
know that Mr. Hesje has been making attempts to 
make sure that what my submission is, is correct, 
and I know that he has not been able to finish 
those yet. I don't think that the evidence of 
Brian Beresh would be necessary unless there is 
some confusion about what did happen. I think 
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1 that the transcript that we filed, and the fiat 

2 are sufficient in and of themselves for the 

3 purposes of this. 

4 THE COMMISSIONER: I agree, I don't see any reason for 

5 Beresh to be here. 

6 MR. ROSSMANN: I put him in just as a safety, if 

7 you will. 
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THE COMMISSIONER: You get full marks for doing that. 

And I'm not being facetious when I say that, but I 
can't see any purpose in that whatsoever. As you, 
yourself, have pointed out the transcript of the 
proceedings shows clearly what happened. 

MR. ROSSMANN: M'hm. 

THE COMMISSIONER: And the that the evidence of Dr. 

Sweet was rejected. Heaven only knows what the 
significance of Roberts' evidence was, but in any 
event I didn't get a sense that he was saying more 
than that he had participated, as an expert, in 
the Fisher case, and that's as far as I thought he 
went. 

MR. ROSSMANN: Yeah. I thought he went a little 

further, Mr. Commissioner, and I'd refer you to, 
and you can have — read your -- 

THE COMMISSIONER: Well, let me put your mind at rest. 

If, for any reason, I were to conclude otherwise, 
and in any event will certainly have a look at the 
transcript, but it wasn't my impression that he 
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was making any claims for his evidence with 
respect to the Fisher matter, simply that he had 
participated. 

MR. ROSSMANN: I thought he did. My Lord, and I 

just refer you to pages 4003, 4006, 4041, 4042 and 

4143 [sic] and it's really at page 4003 where he 
suggests that these were actually teeth imprint 
marks, and that's where the impression was left, I 
think, that -- I'll leave it to you, Mr. 
Commissioner, thank you. 

THE COMMISSIONER: Very well. I don't expect that 

anyone else will want to speak to this will they? 
Oh. 

MR. FOX: No, I don't wish to speak to this, 

but this might be an appropriate time just to 
mention, if you will recall, Mr. Commissioner, 
there were, I believe, three undertakings given by 
Mr. Robertson. One was for some notes on the 
indent thing; the other was for a certificate; and 
the second was his working notes. We haven't 
received the last of that, and I know commission 
counsel is making inquiries, trying to obtain 
that, and the explanation we've been offered is 
Mr. Robertson has been busy and hasn't been able 
to get at that. I raise it now because it's been 
some time now since Mr. Robertson was on the stand 
and that request was made. There may be some 
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1 further application in due course down the road if 

2 we do not — if we don't get that for some reason, 

3 but we haven't gotten them yet. 

4 THE COMMISSIONER: All right. I am sure that Mr. 

5 Hesje has that under advisement. 

6 MR. HESJE: Well yes, I can clarify — I'm not 

7 sure Mr. Fox is aware of this — I did receive 

8 some response — 

9 THE COMMISSIONER: You need to speak to — into one of 

10 the microphones, Mr. Hesje. 

11 MR. HESJE: It's really something I can discuss 

12 with Mr. Fox. As I said I'm not — I did receive 

13 some material in response to that I think Tuesday, 

14 and frankly I've not had the opportunity to go 

15 through it, and I hadn't conveyed — I'm not 

16 suggesting it's no response, that's the reason I 

17 want to go through it. But I believe we can deal 

18 -- I'm not saying that the material will be 

19 satisfactory, but we do have some material to 

20 provide to Mr. Fox. 

21 THE COMMISSIONER: Very well. Now, that matter is 

22 also reserved. Loftus is the next on the list I 

23 have. 

24 MR. STEVENSON: Thank you. My Lord. Our 

25 application really is for Dr. Arnold, and we 

26 support Mr. Rossmann, but we want to broaden Dr. 

27 Arnold's qualifications when he is here to address 
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memory issues. We believe that he's qualified to 
be able to give evidence to this Commission of 
Inquiry, so our proposal is Dr. Arnold, if not Dr. 
Arnold, Dr. Loftus and, quite frankly, if not that 
Dr. Yuille. I mean our position is that this 
Commission of Inquiry requires expert evidence to 
assist it in respect of memory issues. And we 
don't care who that expert is, provided whoever is 
going to be the expert will provide a report, and 
adequate notice to all counsel, so that if there 
are questions from other experts to say we 
disagree in this, we think there is some other 
literature, it can be challenged. So I mean we 
don't want to choose the expert, we simply say to 
this Commission of Inquiry we think some 
assistance is required in the deliberations and 
findings that will have to be made because of the 
very serious issues in respect of memory, memory 
function, memory creation, and false memories 
which have been given that are issues, and which 
are before this court. And particularly as they 
are overlaid by the length of time, 10 years from 
the time of the file till initial investigation 
and contact, another three years before we are 
here. 

And that difficulty, I think, has 
been evident throughout the course of this 
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inquiry. That witnesses, police witness after 
police witness simply said, "I cannot recall". 

Now we might sit here and say well how can you not 
remember, and we say that there is evidence in the 
science of cognitive memory, that memories do fade 
with time. And there is that aspect of memory 
which should be dealt with. 

Secondly, and a very important 
issue here, is memory creation, or false memory. 
That issue is in the forefront here in the 
evidence of Mr. Jarvis. He identifies in the 
statement to the RCMP that look, I don't know 
where that memory has come from, I mean it's one 
of two places. And it's either what you've told 
me, or it's a memory. So I think issues 
surrounding memory creation — and no one is 
suggesting that it's advertent attempt to create a 
memory, but the science will assist us in 
understanding can memory be created, how is it 
created, what are the dangers, can we distinguish 
between real and created memories, what happens in 
retrieval when you go back to try and get it? And 
all of those aspects to be dealt with. 

And I think it's important to look 
at it in a context of we have evidence about 
alcohol and memory, and how alcohol will affect 
memories. And that's an important aspect of this 
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case, and commission counsel saw fit to lead 
evidence on that. But similarly there is an issue 
of memory, memory creation, filling in gaps in 
people who are not affected by alcohol. That is 
very much an issue that should be dealt with in 
the same manner before this commission of inquiry. 

So that's our submission, that we 
need some help, and I think it's well recognized, 
and I think Your Lordship, Mr. Commissioner, 
recognized that when, at the end of Dr. 

Richardson's testimony, and I refer you to page 
5879 of the transcript, where you said, 

"I have an opinion about recovered memory, 
but that doesn't make me an expert, let me assure 
you. And I couldn't utilize my own beliefs about 
this in reaching a conclusion about recovered 
memory or something in that area. It would be 
inappropriate for me to do that, because I don't 
have the qualifications." 

And all of us are in that 
situation. My Lord, that we come here, we have 
some understanding, but we lack the scientific 
knowledge and background to assist us to talk 
about the experiments and the basis, and how 
memories are created, and those issues which are 
critically important to this inquiry. And in 
terms of my final submission I guess what I want 
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to say is that it will take a little extra time. 

I don't think that the evidence would take a long 
time to deal with the area of memory, memory 
creation, how memory functions; but we don't want 
to be subject to the same criticism which is being 
made here of the Saskatoon Police Service and of 
the — I'm sorry — Mr. Jarvis, that they didn't 
take the steps of the investigative aids. Here is 
an avenue which is available to us. One which we 
ought to go down, one which we ought to explore, 
to get to the truth of the matters which are here, 
which are essential to your findings. So it's for 
that reason I rise to support the application for 
someone in memory, and I really, quite frankly, 
don't care who, who it is. Thank you. 

THE COMMISSIONER: In my view the application is being 

made out of abundant caution, and dependent on 
what Dr. Arnold has to say, and in light of that 
my inclination is to adjourn the application until 
Arnold has testified, and you can then make a 
decision as to whether you need Loftus to follow, 
and give further evidence with respect to this 
issue. But rather than dispose of it. I'll simply 
adjourn it, with leave for you to renew it if you 
are so advised. 

MR. STEVENSON: Right. With the understanding that 

I could seek to qualify Dr. Arnold? 
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THE COMMISSIONER: 

MR. STEVENSON: 

THE COMMISSIONER: 

MS. KNOX: 


Yes . 

Thank you. My Lord. 

Right. Yuille. 

Mr. Commissioner, this is an 


application I bring on behalf of, or on 
instructions from our client, the Federation of 
Saskatchewan Indian Nations, and in keeping with 
my earlier remarks with respect to the position we 
take; that it's not necessary or appropriate that 
Dr. Arnold be called, given the nature of the 
evidence given by Ms. Valiaho in respect of 
whether it was him who gave her the advice, and 
the evidence of Dr. Richardson, of course. I make 
the application and put it forward simply out of 
an abundance of caution. 

If the Commission is going to 
venture into the area of obtaining expert opinion 
with respect to the issue of memory, then it is 
our position, and I ask for consideration of the 
fact that the material, or the evidence that the 
Commission will consider has to be, and must be, 
balanced. There is a — there is a need to ensure 
that we're getting full scientific evidence that 
properly and appropriately reflects all sides of 
this issue. The work of Dr. Loftus is, without 
question, significant work in the field of memory, 
but there is much criticism in terms of her work 
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as being work that is done in a laboratory, or 
artificially enhanced environments. 

To the contrary of that. Dr. Yuille 
very much is a hands-on practitioner in working 
with real-life situations around the issue of 
memory, and it would be our position that if, 
indeed, a decision is made that Dr. Loftus is to 
be called, then it is necessary, and indeed we 
would consider fundamentally important that all 
sides of the issue be presented and it is my view 
and my opinion, and I ask that you consider such, 
that Dr. Yuille would bring a balancing of the 
issue to the table for consideration in your 
deliberations. 

All that being said, if the 
decision is that, you know. Dr. Arnold and Dr. 
Loftus is not, will not be permitted to give 
evidence, then I would simply withdraw the 
application in respect of Dr. Yuille. 

THE COMMISSIONER: But it seems to me also, with 

respect, Ms. Knox, that this is dependent in part 
on what happens with respect to Dr. Arnold in any 
event. 

MS. KNOX: Yes. 

THE COMMISSIONER: Because he has to qualify, be 

qualified. 

MS. KNOX: M'hm, that's right. 
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THE COMMISSIONER: And I don't suggest for a moment 

that he won't be. I express no opinion about 
that. But it strikes me that, with respect, your 
application falls into somewhat the same category 
as Mr. Stevenson's. 

MS. KNOX: Yes. 

THE COMMISSIONER: And my inclination, subject to what 

you have to say, would be to also adjourn your 
application with leave for you to renew it, 
dependant on what happens vis-a-vis Dr. Arnold. 

And I realize that creates some uncertainty, but 
in light of how this matter is unfolding, and what 
may happen vis-a-vis Dr. Arnold, that seems to me 
the safer course. 

MS. KNOX: And I concur with that, and I would 

suggest — agree that it is appropriate that you 
take the same action in relation to this 
application that we have brought, as you 
suggested, and which was agreed to by Mr. 

Stevenson in respect to Dr. Loftus. 

THE COMMISSIONER: Right. Very well. 

MR. PLAXTON: Thank you, Mr. Commissioner. 

Perhaps if I could at the outset just briefly 
speak to the matter of the memory expert. We too 
would join and suggest that the Commission could 
probably, and actually should, avail itself of the 
expertise of someone else. We would suggest Dr. 
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Arnold is likely the best place to start in that 
he can address more than one issue, and we would 
suggest also, though, that if other experts may be 
advisable to be called after that, the matter be 
addressed at that time. I have nothing further to 
say on that, I think the matter speaks for itself. 

We have brought applications in 
relation to a few other witnesses we would 
suggest would be appropriate to round out the 
evidence, if you will, that has been heard by the 
commission. We have dealt with the non-expert 
witnesses. First on the list we have, we have Mr. 
H, and Mr. Commissioner I would propose to just 
deal with all of my issues, and then let others 
make representations, if that suits. 

Mr. H, can offer, we would suggest, 
evidence that bears directly upon Mr. Roy's 
evidence. We have heard from a large number of 
witnesses called, we would suggest, to bolster, if 
you will, the evidence of Mr. Roy concerning what 
he may or may not have said to them after the 
fact. Mr. H. has made disclosure to the RCMP in 
relation to, I believe, two statements that we 
have filed that have been disclosed to us, and we 
have filed. 

The first statement, just briefly, 

I think was made on the 30 th of September of last 
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year, to two members of the RCMP, where he was 
asked, basically, have you heard about the 
Stonechild inquiry, et cetera. He then states 
yes. He then says to the RCMP, if I was you guys 
I would be looking at Gary Pratt and a Desjarlais 
boy. He goes on further, saying he knew 
Stonechild, Mr. Stonechild supposedly owed money, 
and Pratt was to knock him around. 

He then goes on to say that he 
knows Jason Roy too, he has talked to Roy, and 
that he asked him personally, "Why are you lying 
about it?" Mr. Roy then responded, "Why not take 
anybody" — or, yes, "Why not take anybody down I 
can?" H states that Roy is just a liar. 

Further in his statement to the 
RCMP I believe on the 2 nd of October, 2003, he 
relates that he accused Mr. Roy of lying 
concerning the police having Neil in the police 
car. Roy responded to him, "Why not bullshit and 
get these guys sunk?" Later in the statement he 
states, "Everybody knows Gary Pratt, who ran the 
booze can, drove him out there. Danny Pratt 
talked to me, and told me to keep my mouth shut." 
Further he states Gary, and I assume that is Gary 
Pratt he's referring to, told him Stonechild 
deserved it, should have paid his money and, 
"anyone who cross Quasi [ph] (current Hell's 
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Angel?) is going to get it." 

Goes on then to state when asked if 
Gary Pratt told him directly he replied, "Yeah, I 
would say yeah." "Are you certain of that?" 

"Yeah, he told me that to let him (me) know he 
trusted me." Then he goes on to say Gary A was 
there when Pratt, or rather Gary (Pratt) told him 
(H) about it in 1993. Now, this person known as 
Gary A I am not sure if it is GA or someone 
related, but it may well tie in. 

On that, we would suggest this 
gentleman's evidence is indeed very relevant in 
that it does strike to the credibility of Mr. Roy, 
which is one of the primary issues, of course, 
before the inquiry. On that, and especially given 
the broad mandate of evidence receivable by the 
inquiry, we would suggest he should be properly 
called. The — 

THE COMMISSIONER: Have you interviewed H? 

MR. PLAXTON: No. One — 

THE COMMISSIONER: Has anybody interviewed H and 

obtained a formal statement from him? 

MR. PLAXTON: We have the two RCMP statements, 

sir. 

THE COMMISSIONER: Well, information that he provided 

to the RCMP? 

MR. PLAXTON: Yes. 
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THE COMMISSIONER: But for example, the proper course 

to follow here, of course, is that if a witness is 
suggested, that person should be made available to 
Commission counsel, so that the witness can be 
interviewed to determine what he has to say, and 
whether his evidence seems to be evidence that 
would be appropriate to be called before the 
Commission. 

MR. PLAXTON: Well, I believe, Mr. Commissioner, 

Mr. A, I think he is in — or rather Mr. H, was at 
least in custody, I believe he still is. 

Now one problem we have run into, 
of course, is if we attempt to interview a 
witness, it has been suggested in more than veiled 
ways, that this was in some way an attempt to 
influence evidence. Now, this is totally 
unfounded, but this is what we perceived earlier 
in the proceedings when we proposed to interview 
various persons who are members of the Saskatoon 
Police Association. Upon that, we deliberately 
chose not to interview various persons to ensure 
that everyone was satisfied that the Association 
was in no way attempting to interfere with anyone. 

THE COMMISSIONER: So H is in custody, though? 

MR. PLAXTON: I believe he is, yes. 

THE COMMISSIONER: All right. And is he in custody 

here? 
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1 MR. PLAXTON: My information is when he's — I'm 

2 not sure, the RCMP — the information, Mr. Gibson 

3 says, is yes. 

4 THE COMMISSIONER: Then it seems to me the short 

5 answer to it, subject to whatever Commission 

6 counsel has to say, is to make H available to 

7 commission counsel to be interviewed. That's the 

8 first step, that's the important step. I don't 

9 see why, given the fact that this person is an 

10 inmate in an institution, that we should 

11 automatically assume that what he has to say will 

12 necessarily be credible or helpful. Maybe it will 

13 be, I don't know. But the first step in deciding 

14 whether a witness should be called, would be the 

15 involvement of commission counsel. 

16 MR. PLAXTON: We have no problem with that, of 

17 course. Commission counsel, I believe, has not 

18 interviewed Mr. H and the same will apply, of 

19 course, for Mr. A. 

20 THE COMMISSIONER: Because my — well, 1*11 wait till 

21 Mr. Hesje is finished. 

22 MR. PLAXTON: Perhaps if Mr. Hesje is prepared to 

23 address that issue, I -- 

24 THE COMMISSIONER: Mr. Hesje, have efforts been made 

25 to interview H? 

26 MR. HESJE: Yes. 

27 THE COMMISSIONER: They have been? 


Volume 34 



6461 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


MR. HESJE: Mr. H made statements to — it is 

my understanding he made statements to the 
Saskatoon Police Service. Saskatoon Police 
Service, properly, advised the RCMP that he could 
have some evidence. He was uncooperative with the 
RCMP, I think there might have been one telephone 
discussion. We — information was passed on to 
us. We asked the RCMP to see if he would speak to 
myself, as Commission counsel, and he declined. 

THE COMMISSIONER: He refused? 

MR. HESJE: Yes. indicated he was not 

interested in speaking to us. Now, that — maybe 
that's all you need for now. I did have some 
other comments about this matter. Perhaps we 
should let him finished. 

THE COMMISSIONER: All right. 

MR. PLAXTON: With respect, then, Mr. 

Commissioner, we would suggest that it does appear 
H does have information. Whether he chooses to 
speak with Commission counsel or not is, of 
course, his affair. That, however, we would 
suggest, does not prevent him being a very 
valuable witness. As to whether he cooperates 
with this Commission remains to be seen. We 
assume he will honour his obligation to testify as 
well as honour his obligation to adhere to the 
oath he will be asked to take. But to ignore what 
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1 we would suggest is quite possibly very relevant 

2 evidence just because he doesn't cooperate with 

3 Commission counsel, we would suggest could 

4 possibly deprive the Commission of very important 

5 evidence 

6 THE COMMISSIONER: But without any explanation as to 

7 why he won't cooperate with Commission counsel, I 

8 am left with a major question as to why he should 

9 be tendered at all. I mean we can't have persons 

10 coming forward saying I have evidence about 

11 Stonechild, therefore I want to be called. Before 

12 we know it the list will be 50 or 60 people who 

13 say I have evidence about Stonechild, I want to go 

14 to the Inquiry and I want to talk about it. There 

15 has to be some litmus test. There's got to be 

16 some gateway that witnesses pass through to 

17 determine whether their evidence is going to be 

18 helpful, and whether it may be something that 

19 should be appropriately called before the 

20 commission. 

21 MR. PLAXTON: Yes, I agree, sir, but — 

22 THE COMMISSIONER: Well let me pose this question, Mr. 

23 Plaxton, because I'm not trying to foreclose H 

24 ever being called, but it seems to me that the 

25 appropriate thing to do is to adjourn your 

26 application, and to request that the RCMP 

27 interview H and that Commission counsel interview 
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H, and put some sort of deadline on that. Mr. 
Gibson? 

MR. GIBSON: If I may offer some insight into 

this, the RCMP have attempted to interview Mr. H 
He refuses to cooperate. 

THE COMMISSIONER: So he's refused to be seen by — 

MR. GIBSON: Correct. And one thing I guess I 

should raise, what the RCMP have been told with 
respect to him not willing to testify is that if 
he comes out and testifies to that effect, he has 
some concern for his safety within the 
institution. So I don't know whether that causes 
Your Lordship some concern with respect to the 
publication of his name, considering he's not 
giving evidence at this point, whether there 
should be some protection in that regard. Again I 
don't know that that's founded or not, but that's 
the information I have, and I thought it incumbent 
upon me to relay that. 

THE COMMISSIONER: The short answer is that he hasn't 

given anything to the RCMP? 

MR. GIBSON: And we've tried. 

MR. PLAXTON: On that point, Mr. Commissioner we, 

of course, do have the evidence of Mr. Pratt, 
which is basically, if I understood his last 
comments yesterday, that if a person in the 
community we have heard about, being involved in 
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illicit activities, were to testify the fear would 
be for their lives. This has been, I'm sure, a 
problem that the RCMP has run into in attempting 
to investigate Mr. Stonechild's disappearance, and 
is the same problem that Officer Jarvis would have 
had at the outset. 

However, we can't let, I would 
suggest, threats of violence, whether they be 
implicit or explicit, rule the Commission's 
inquiries as to what became of Mr. Stonechild that 
day. How to deal with it practically is — is a 
problem. We don't doubt that. But we would 
suggest this may be closer to the truth than we 
have been before. 

THE COMMISSIONER: Very well. 

MR. PLAXTON: In relation to Mr. A, and I join 

with Mr. Gibson, if there is, indeed, a concern 
for the safety of potential witnesses, perhaps 
special care should be taken not to publish their 
names at this time, in that we, in no way, of 
course, want to endanger anyone's life or well¬ 
being, but we do want to see that everything 
possible is brought before the Commission. 

THE COMMISSIONER: Well, I'm prepared to make an order 

that with respect to each one of these persons 
they simply be identified by their initial, first 
letter of their surname. 
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MR. PLAXTON We would have no problem with that. 

THE COMMISSIONER: Very well. 

MR. PLAXTON: Concerning Mr. A, he too is a 

serving — or I don't think he is a serving 
prisoner, but I do believe he is in custody. His 
evidence, we do have a transcript of a statement 
he gave the police, and we are left, of course, 
with the problem that he wants to make a deal. He 
is under suspicion of murder, he says he knows — 
I'm reading what he says, he says he knows exactly 
what happened to Mr. Stonechild, but he doesn't 
want to tell the police unless he can gain some 
advantage for himself as a result of disclosing 
that information. That puts us in a poor 
position, but that again does not, we would 
suggest, justify ignoring his evidence. We must 
do what we can to see what this gentleman does 
have to offer. 

It was posed to him, and I now 
refer to page 13 of the transcript, when he was 
interviewed by the RCMP. It was posed to him, 
"What would happen if you are called at the 
Inquiry, what are you going to do?" He left it 
basically saying that's a hypothetical question, I 
don't know. I understand — 

THE COMMISSIONER: Well, what assistance is that? 

He's not even saying that he will testify when he 
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gets here, if he gets here. But he's not 
cooperated with anybody, I gather, because he 
wants to extract some promise from the Crown 
beforehand. 

MR. PLAXTON: Yes. 

THE COMMISSIONER: And frankly, Mr. Plaxton, that 

places him in a very unenviable position. 

MR. PLAXTON: Oh, I don't doubt that one has 

concerns, but then again, the mere fact he doesn't 
want to cooperate does not prevent his evidence 
from being valuable evidence. And again we would 
suggest this may be the person who can enlighten 
us as to what happened to Mr. Stonechild that day. 
All we're asking is no doors be foreclosed. The 
Association is as keen as anyone, as Mrs. Bignell 
or anyone else, to know what happened to Mr. 
Stonechild. 

THE COMMISSIONER: Excuse me, but he's refused to 

testify. I mean has the Crown indicated that they 
are going to start to bargain of some kind with 
him with respect to the murder charge against him? 

MR. PLAXTON: I have no reason to believe that 

has occurred. 

THE COMMISSIONER: No. 

MR. PLAXTON: I don't know otherwise, but I have 

no reason to believe it has. He has not said, 
though, that he would not testify. He has said if 
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he is called, he says that's a hypothetical 
question, and he doesn't answer what he will do. 

THE COMMISSIONER: But he says that he wants some sort 

of concession from the Crown. 

MR. PLAXTON: Well, that's, that's — yes. 

That's there. 

THE COMMISSIONER: Anything else you want to add? 

MR. PLAXTON: No, we would suggest, however, that 

it would be appropriate for the RCMP to again 
attempt to interview this gentleman. Perhaps Mr. 
Hesje, to see what, if anything, we can get from 
him. And again I think what Mr. Pratt told us 
yesterday is playing out. People are afraid to 
come forward. 

THE COMMISSIONER: He hasn't said that, though. What 

he has said is that if he doesn't get some 
concession from the Crown he's not going to 
testify; and that's not expressing fear for his 
safety. 

MR. PLAXTON: No, that's correct. But he is, 

yes, and he is in a very poor position, we 
acknowledge that. But if he does know something, 
and if something more can be done to possibly find 
out what he does know, and what may assist, we 
would suggest it ought to be done, and that this 
inquiry ought to encourage the RCMP and Mr. Hesje 
to take what measures can be done to see what this 
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gentleman does know. We would suggest call him as 
a witness, let us see if, indeed, he does have 
information that will assist. 

THE COMMISSIONER: Well, with respect, I'm not 

persuaded at all. I'm not prepared to grant this 
application. I'm going to dismiss it now. If Mr. 
Hesje and the RCMP are disposed to try him again, 
then Mr. Plaxton will be able to renew his 
application. But I'm not suggesting the RCMP 
should have to travel the same ground when they've 
had no success before. Leave it up to them. 

MR. HESJE: Mr. Plaxton has a number of other 

applications, I wonder if I might speak briefly to 
the H matter, as well, before we move on? 

THE COMMISSIONER: Yes. 

MR. HESJE: Mr. H presents a couple of 

problems for us, one of which you've heard in that 
he has not agreed to cooperate with us. But 
there's another issue that I think you have to 
consider. We have now — and that is what I might 
call the point of diminishing returns, that there 
is no end of -- well, that's overstating it — 
there are numerous rumours and people come forward 
and say we think we know something; many of which 
have been followed up and have not been here 
because they were simply either, on closer 
examination there was no credibility to it or no 


Volume 34 




6469 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


basis to conclude it was reasonably relevant to 
the terms of reference. 

In dealing with Mr. H, while he 
does make some statements which, if credible, 
would be of assistance, the problem is that the 
RCMP has done a fair bit of work in following up 
on what he has said, and I just want to give you 
an example. When he made, supposedly has made the 
allegation that Jason Roy has indicted he was 
making this up, he indicated other people that may 
have heard the statement, RCMP interviewed them. 
One was a Trevor Smallchild. When this individual 
was interviewed, far from saying Jason said he 
made it up, he told the RCMP that Jason had told 
him he seen him in the back of the police car. 

It just demonstrates where we get 
with this. There's no end of people that say I 
saw or I heard or I think this happened, but 
without some underpinning to it, it — you know, 
if we call H, how could we then not call the other 
people that cast doubt on what he is saying. 

THE COMMISSIONER: Well, I'm going to — I'll have a 

look at the H application. 

MR. PLAXTON: Thank you sir, just one last point 

on that. The mere fact Mr. H does not support a 
particular theory in no way suggests he is not 
credible or, we would suggest, in no way should 
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prevent this Commission from entertaining his 
evidence. 

The next two, if I may deal with 
them together — 

THE COMMISSIONER: Yes. 

MR. PLAXTON: — are Officers Lyons and Warner. 

They were originally on counsel's witness list, 
they have been dropped within the last while. 

One a while back, the other just recently. We 
have heard from Officer McFadyen who has given us 
a good overview, but I think the evidence is he 
did not have all that much hands-on with the — 
experience with the investigation. The two 
officers it appears who were directly responsible 
for the investigation were Lyons and Warner. We 
would suggest, given the nature of the very 
serious allegations against various officers, past 
and present, of the Saskatoon Police Service, that 
that alone would mandate those who investigated 
the matter be brought forward. If, for nothing 
else, to ensure the public that indeed, these 
officers did everything they could to attempt to 
determine what happened to Mr. Stonechild that 
day, as well as investigating the officers who 
came under suspicion. Some specific matters, 
however, we think that would mandate their 
attendance to testify are set out in our 
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application. I'll just brush on them briefly. 

And they do for the most part arise from the — 
the very serious question of recollection and 
memory that has been brought before the 
Commission. The officers Warner and Lyons were 
the first two to contact Mr, Jarvis. By the 
evidence we have, they prompted him considerably 
and we would suggest have contaminated his 
recollection. We don't suggest it's a conspiracy 
or a plot, but we suggest that could well have had 
that effect, therefore, it is necessary for them 
to testify as to what their recollection of 
exactly what occurred to assist, if indeed we are 
to go further down, the question of influenced 
memory. 

In addition to that Mr. Robertson's 
evidence has been brought under considerable 
scrutiny. We understand from the disclosure made 
to us it was Officer Warner who likely had 
discussions with Mr. Robertson prior to him 
conducting what tests he did. Officer Warner 
again we would suggest is necessary to enlighten 
us as to what he says he related to Mr. Robertson 
and whether that may have somehow affected the 
outcome of Robertson's opinion. 

Lastly, Officer Warner had contact 
with Mr. Roy surrounding the disclosure of the 30 
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November, I believe that was the date, '90 
statement given by Jason Roy. We would suggest 
the way this contact was made allowed Mr. Roy 
considerable opportunity to fabricate or otherwise 
deal with the total inconsistency, and we would 
suggest it would be of great assistance to the 
Commission to know exactly how disclosure is made 
to him, whether it was followed up at that time or 
not. 

My understanding from looking at 
the officer's notes, and again they are hard to 
read, but I think a copy of the statement was 
provided to Mr. Roy's counsel and it wasn't until 
quite some time after that that he was interviewed 
concerning this inconsistency. I understand 
further that Mr. Roy's story about being arrested, 
I believe it was on the 20 th of December, 1990, 
taken down to the police station and told he 
should make up a different story was not disclosed 
to the RCMP at that time, but that is a matter 
that has only sprung up while, or shortly before 
this inquiry began. We would suggest Officer 
Warner is very central to that — that field of 
inquiry and would bring considerable information 
to the Commission. 

The next proposed witness, Mr. 
Chairman, is Officer Brand. Officer Brand did 
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testify earlier. I asked to introduce certain 
evidence through him concerning walking times. At 
that time objection was made. I was not allowed 
to do so and basically told I could bring this 
application later, which I am doing. We have 
heard an awful lot of evidence from virtually 
everyone who had anything to do with the scene or 
something similar about the Hitachi plant, its 
proximity to civilization, if you will, and other 
places where Mr. Stonechild could have come from. 
We have heard such expressions as remote, out of 
town, the edge of town, that sort of thing. We 
would suggest this may well create a false 
impression as to the proximity of this location. 

No evidence exists to date as to how long it takes 
a person on foot to get there or exactly how far 
it may be. Officer Brand did the walk at the 
request of the Association and we suggest it is 
somewhat surprising no one else saw fit to create 
this evidence or create this — or have this 
experiment done, but what he can offer is he, and 
I — and I believe at a normal gait, was able to 
walk from where Mr. Stonechild was found near the 
Hitachi plant to what I believe to be the nearest 
point of residence on Adilman Drive in 15 minutes 
and some 30 odd seconds. He can further offer 
that from Snowberry Downs to where Mr. Stonechild 
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was found, he walked in I believe it was one hour 
36 odd — or 36 minutes and some odd seconds. How 
this is relevant, of course, as to whether or not 
Mr. Stonechild must have been transferred — or 
transported there by a vehicle or whether he may 
have walked under his own steam. 

THE COMMISSIONER: But what evidence is there that 

Brand followed any hypothetical route that 
Stonechild took? Putting aside the issue as to 
whether Stonechild ever walked at all, but in the 
absence of some evidence that Brand followed the 
route that Stonechild is alleged to have taken, 
what possible relevance does this have? 

MR. PLAXTON: If — we would suggest — well, we 

will never know. It is likely we will never know 
the route Mr. Stonechild took, but for everyone to 
say this is remote we would suggest is not 
exceptionally accurate if we do look at the facts. 
The facts are he could have gone from a point of 
residence there within 15 odd minutes we suggest 
can be shown. From that that is likely the 
closest place. It is possible also this — this 
booze can that Mr. Pratt describes may have been 
quicker than that, I don't know, but the assertion 
is being made, I perceive, that the only way Mr. 
Stonechild could have arrived at that place is if 
he was transported there by someone. That 
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1 assertion, we would suggest, is groundless if it 

2 can be shown he could have walked there in 15 odd 

3 minutes. And, again, we have the disadvantage and 

4 I suggest we will always have the disadvantage of 

5 never knowing exactly what happened to Mr. 

6 Stonechild. 

7 THE COMMISSIONER: I mean there are so many factors 

8 that bear on it: the time of year, if, in fact, he 

9 did walk, the condition of the streets, whether he 

10 made diversions, whether he stopped somewhere to 

11 get warm, whether he backtracked, if I may put it 

12 that way, whether his alcohol consumption had a 

13 bearing on his mobility and his — and his ability 

14 to function. 

15 MR. PLAXTON: Certainly. 

16 THE COMMISSIONER: This is very, very speculative. 

17 The other thing is that I can look at the maps 

18 that have been provided with respect to that area 

19 and areas of the City of Saskatoon and see for 

20 myself how many blocks it is and even plot the 

21 approximate distance by looking at the maps. 

22 MR. PLAXTON: Certainly. We would suggest there 

23 are a number of factors and those are all 

24 questions that will properly be put to Constable 

25 Brand and are all properly matters for argument. 

26 However, we would suggest, given the very broad 

27 nature evidence that has been brought before the 
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inquiry, to have actual hard evidence as to how 
long it takes a person to walk there would be of 
great assistance. 


THE 

COMMISSIONER: 

I understand. 



MR. 

PLAXTON: 

Constable Sperling — 



THE 

COMMISSIONER: 

I'll reserve that matter for 

now. 

MR. 

PLAXTON: 

Okay, thank you. Constable 



Sperling, of 

course, is — 



THE 

COMMISSIONER: 

Brand's partner. 



MR. 

PLAXTON: 

Yes . 



THE 

COMMISSIONER: 

He was Brand's partner 

and he 

was 


in the paddy 

wagon with Brand. 



MR. 

PLAXTON: 

That's correct. 



THE 

COMMISSIONER: 

There's no suggestion. 

or at 

least 


I don't see any cogent evidence or evidence that 
Brand or Sperling had anything to do with Mr. 
Stonechild during the dates in question. 

MR. PLAXTON: There is no evidence but there is 

the suggestion and it has been made more than 
once. 

THE COMMISSIONER: But, Mr. Plaxton, let me say to you 

now specifically, and excuse me, I don't mean to 
interrupt you, I don't have before me any concrete 
evidence or evidence that indicates that Brand 
and/or Sperling had any involvement with Neil 
Stonechild on the evening in question, the 23 rd 
and 24 th . So from my viewpoint, and I realize the 
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questions that have been asked of Constable Brand, 
but from my viewpoint, all that will happen is 
that Sperling will get up and say the same thing 
and buttress what has been said by Brand, but 
there isn't in my mind, and I may be disabused of 
this by somebody, but I haven't heard any 
suggestion to the contrary in cross-examination 
that Brand or Sperling had anything to do with 
Stonechild on those — on those dates. 

MR. PLAXTON: We agree, sir, there is no evidence 

whatsoever. We do, however, know that allegation 
has been made and if everyone in the room will 
tell me that no one will suggest anyone in the 
patrol wagon had anything to do with Mr. 
Stonechild, that's the beginning and the end of 
the question. 

THE COMMISSIONER: Well, I'm the one that has to 

decide. Unhappily. I can't go around and 
eradicate from everybody's memory suspicions they 
may or may not have about Brand, Sperling or 
whoever. The number of allegations, the innuendo 
and suspicions that have circulated with respect 
to this is just extraordinary. I'm amazed that 
somebody hasn't said at some juncture that Neil 
Stonechild died at the hands of aliens. I mean, 
there have been so many things said about this, 
but my function, to the best of my ability, is to 
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listen to the evidence and make my determination 
as to whether there is evidence or not implicating 
in any way Constable Brand or Constable Sperling, 
and I tell you now, sir, I don't know of any that 
would persuade me in any way. 

MR. PLAXTON: Thank you. The question, of 

course, is the public has its perceptions. 

THE COMMISSIONER: Well — 

MR. PLAXTON: Your comments, of course, are very 

heartening in that I hope the public takes 
guidance from that, that there is nothing to 
concern these two gentlemen. 

THE COMMISSIONER: But as I — Mr. Plaxton, there's 

still a sizeable percentage of the U.S. population 
that believes that Elvis Presley is alive. No, I 
think it's something like 26 percent or quite a 
large percentage of Americans believe that Elvis 
Presley is alive and well somewhere, but — so 
that, I mean, these stories will always circulate 
and it's too bad, and they are embarrassing to the 
people who are mentioned, no question about it. 
But, anyway, is there anything you want to add to 
that then? 

MR. PLAXTON: No. Our last application is in 

relation to Constable Ballard. I'm not sure if 
this is moot or if people agree her report can be 
filed. I think Commission counsel was doing a 
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survey to determine if that was a difficulty or 
not. 

THE COMMISSIONER: I would be inclined to reserve 

that, but the sense I have is that that's not 
likely contentious and that it might go in by 
agreement, but — 

MR. HESJE: I can confirm that, it was just 

defined this morning, I received advice from the 
last of the counsel, there's no objections to 
it simply going in. 

THE COMMISSIONER: Did you hear that? 

MR. PLAXTON: No objection? If that's the case, 

fine. 

THE COMMISSIONER: In that event that application is 

dismissed on the understanding that the report 
will go in by agreement. 

MR. PLAXTON: Thank you very much, Mr. 

Commissioner. I thank you — 

THE COMMISSIONER: All right. 

MR. PLAXTON: — for your attention. Those are 

our applications at this time. 

THE COMMISSIONER: All right. Now, I — Mr. Gibson? 

MR. GIBSON: My Lord, a few — a few comments 

with respect to Mr. Plaxton's submissions and the 
information contained in Schedule A with respect 
to Corporal Warner and Staff Sergeant Lyons. I 
guess I have some concerns with the 
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characterization of how the events are given in 
Schedule A. With respect, I disagree that the 
RCMP's primary thrust was to establish culpable 
conduct by Officers Hartwig, Senger and Jarvis and 
many other members of the SPS as it's phrased 
there. We heard lengthy testimony, as you're 
aware. My Lord, from Mr,. Jarvis who completely 
agreed that the RCMP had handled themselves 
appropriately in dealing with him, and I believe 
Your Lordship agreed with that at the end of the 
day when the officers weren't called with respect 
to that issue on the — the prompting aspect. 

Chief Superintendent McFadyen 
testified as to the scope of the RCMP 
investigation, the leads followed, and I think 
more importantly the specified mandate of the RCMP 
investigation which, as you're aware, included a 
full review of allegations that members of the SPS 
had engaged in the practice of transporting and 
abandoning individuals at the outskirts of the 
city. So if there is some feeling that there was 
a thrust towards culpable conduct, you have to 
look at the parameters of the RCMP investigation 
and know that that's something that had to be 
followed up on. 

Mr. Pratt gave evidence yesterday 
with respect to the questioning of him by the RCMP 
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as to whether he was a suspect in this matter. 
Again, there's been ample evidence before Your 
Lordship with respect to the many witnesses that 
were interviewed and the scope and breadth of the 
RCMP investigation. 

Mr. Plaxton has distilled a three- 
year investigation down to two theories in 
Schedule A, and those are found at the first page 
of Schedule A. The one theory that he stipulates 
is that Jason Roy's story concerning Mr. 
Stonechild's disappearance was accurate and there 
was involvement by members of the SPS with Mr. 
Stonechild prior to his death. And, secondly, 
there was some sort of conspiracy or tacit 
understanding amongst members of the SPS to cover 
up or suppress evidence. And, again, we had 
evidence yesterday from Chief Superintendent 
McFadyen or the day before with respect to the 
Jason Roy information and the additional 
information that was available to the RCMP with 
respect to the concerns and the call out to 
Snowberry Downs, et cetera, and I won't repeat 
that, but, again, I think it's unfair to say that 
it was simply in relation to — to Jason Roy. The 
conspiracy theory was put to Chief Superintendent 
McFadyen and was dismissed outright and that is 
found at pages 6142 to 6144 of the transcript. 
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Mr. Gibson 


Mr. Plaxton raises the serious 
nature of the allegations and, of course, the 
allegations are serious. Again, Chief 
Superintendent McFadyen explained the 
investigation of the RCMP and the fact that 
Saskatchewan Justice was contacted and no charges 
were preferred. 

One of the other points raised by- 
Mr. Plaxton concerns the scenario, as it's been 
put, being related to a large number of witnesses 
as a matter of fact. And, again. Chief 
Superintendent McFadyen testified with respect to 
that and that he was providing that information to 
the Saskatoon Police Service members to try and 
find out whether they knew anything about the 
investigation or anything at all about the death 
of Neil Stonechild. And, again, the record shows 
that there was a large -- I should repeat — 
sorry, rephrase that. There was obviously public 
awareness of that. The evidence before this 
Commission is P-72 and that was the StarPhoenix 
article and that was the day that the actual 
investigation into Neil Stonechild started. 

Of the interviews filed by Mr. 
Plaxton in P-134, only three of those individuals 
have given evidence at this hearing and none have 
adopted his assertion that this scenario was 
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visited upon them as fact. And, again, the 
evidence is Frank Simpson and the page numbers are 
3595, 3617 and 3618; Eli Tarasoff, pages 3487, 

3497 and 3500; and Glen Winslow at pages — or 
page 336. 

The issue raised in the Schedule A 
by Mr. Plaxton with respect to Mr. Jarvis and the 
prompting, again I would submit that that was 
covered off rather fully with respect to the three 
to four days that Mr. Jarvis was on the stand. 

The concern raised about 
discussions between Corporal Warner and Mr. 
Robertson, again Mr. Robertson was allowed to give 
evidence, expert evidence in these proceedings in 
a very narrow parameter, specifically the 
measurements that he took and how he arrived at 
them, and again the evidence was before Your 
Lordship as to how he did that. Mr. Robertson 
testified specifically as to what discussions he 
had with the RCMP, and, again, his evidence was 
that he had at no time been provided with any 
information as to what the objects could have been 
that made those marks. And those references are 
found at page 4170, 4329 to 4331 and 4334. 

There's an indication in the 
materials of calling Corporal Warner with respect 
to a summary of evidence being submitted. Again, 
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I would submit the summary of evidence was 
prepared partway through the investigation and I'm 
not entirely sure how a summary prepared partway 
through would be of any assistance to these 
proceedings. Clearly you'll make your decision 
based on the evidence that is heard. 

Again, the question with respect to 
Jason Roy being provided with a copy of a 
statement and having to have some communication 
through the lawyer in order to follow up on that, 
again, you know, Mr. Roy had counsel and I don't 
think there's anything untoward with respect to 
him having counsel and seeking guidance from his 
counsel as to how he wanted to deal with this 
matter. 

THE COMMISSIONER: I can't imagine counsel agreeing to 

an interview without having access to the 
document. 

MR. GIBSON: Yes. 

THE COMMISSIONER: I mean if the stipulation was that 

Roy couldn't see the document until he was asked 
questions in the presence of his counsel, I'm sure 
the answer would have been, "Forget it. I'm 
entitled to review with my client what is said so 
that the interview is fairly conducted." 

MR. GIBSON: Yes, and I believe Chief 

Superintendent McFadyen's evidence was that Mr. 
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Worme was Mr. Roy's counsel from the beginning — 

THE COMMISSIONER: Right. 

MR. GIBSON: — on these proceedings. That gets 

to the point of what I'm trying to lead up to. 

I'm not opposing an application. If Your Lordship 
feels that there's any information that the RCMP 
can provide we're happy to do that. 

THE COMMISSIONER: Well, let me just make this 

comment, Mr. Gibson. I am very mindful of all the 
points you've raised, and I understand what you're 
saying, but pervading this inquiry has been the 
suggestion in some quarters that the RCMP did not 
conduct themselves appropriately in the interviews 
which they carried out. Now, you're correct in 
pointing out that that may not be tenable in light 
of the evidence that was given by the persons who 
were examined here — 

MR. GIBSON: Yes. 

THE COMMISSIONER: — including Jarvis. 

MR. GIBSON: Yes. 

THE COMMISSIONER: That's true. But one of the things 

that I was interested in was Mr. Plaxton's 
suggestion, in part, that the RCMP didn't do 
everything they could have done. I don't suggest 
in any way that's the case. 

MR. GIBSON: Yes. 

THE COMMISSIONER: But his suggestion that he wants to 
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elicit evidence of what more was done by the RCMP 
because his instructions are that there was more 
they should have done raises yet another issue, 
and that's the first I've heard of that. That — 
so the difficulty with the RCMP is that there are 
from certain quarters these allegations or 
suggestions about them, and in one sense it seems 
to me there may be some value, even if it prolongs 
the inquiry, in allowing these two officers to say 
exactly what they did and if they're able to do 
so, put to rest forever any suggestion that they 
acted inappropriately. Now, I don't say whether 
they will do that or not, I don't know. 

MR. GIBSON: Yes. 

THE COMMISSIONER: So I'm sure this is why you're 

ambivalent about this because — 

MR. GIBSON: Well, I guess ambivalent in the 

sense that we believe that a lot of that 
information is before Your Lordship already in 
another form. What I would like to say is that if 
Your Lordship has specific concerns with respect 
to aspects that you feel have not been adequately 
covered, I'm wondering if some consideration would 
be — would be given in your deliberations as to 
whether you feel it's necessary to call the 
members at large per se or where there are some 
specific points that you would want them to 
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address, and that way they could go back and 
prepare in a more thorough fashion. As you can 
appreciate, this is a huge investigation, and to 
ask Corporal Warner to go back through everything 
that was done is — is a rather large task, and I 
would submit if there is something that you — 
that you are puzzled or curious or unsure of, that 
if you know what that is, and there could be some 
direction given as to the areas that they will be 
examined on, I think we'll get better evidence. 
That would give them the opportunity to focus and 
then be able to more thoroughly provide you with 
what I think you need. And so — 

THE COMMISSIONER: I understand. 

MR. GIBSON: I should also mention that 

if you are trying to determine who would be more 
appropriate to call, if you do go that route. 
Corporal Warner was the frontline investigator. 
Staff Sergeant Lyons was his supervisor, and, of 
course. Chief Superintendent McFadyen was the 
overseer of the whole project, including the 
Stonechild investigation, but it would be Corporal 
Warner that would have the most specific corporate 
memory, if I can phrase it that way, on the actual 
details of the investigation. But, again, if 
there can be a focus on what it is that could 
help, that would assist us greatly in trying to 


Volume 34 



6488 


gather that 


THE COMMISSIONER: 


THE COMMISSIONER: 


and be prepared for that. 


Mr. Commissioner, if I may just 


address a couple points Mr. Gibson has raised. My 
suggestion concerning thoroughness of the 


investigation, what I was suggesting is the public 
needs to be satisfied that the RCMP did everything 


they could in an effort to determine whether these 
two officers or any other officers were involved 


with Mr. Stonechild. I believe they have, but I 
want to make sure the public knows that in that 


there's always the criticism of cops investigating 


THE COMMISSIONER: 


But are you suggesting — so you're 


not suggesting in any way whatsoever that the RCMP 
was not thorough and complete in its 


investigation? 


ON: In investigating the officers, yes. 

There may have been some other areas they could 


have looked at that would detract from liability 
in the officers' hands, I don't know that, but I 


am certain they did everything. We've heard of 


wiretaps, we've heard of surveillance, we've heard 
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of a very thorough investigation. 

THE COMMISSIONER: But are you saying there are other 

steps that the RCMP should have taken and didn't 
take? 

MR. PLAXTON: There may be. I don't know. 

They're not glaring, obviously. The RCMP did a 
thorough investigation. But until we hear from 
the two officers, you know, did you have any leads 
that would detract from these two officers, we 
don't know that until we hear from them. It's 
obviously a very — a very large investigation. 

The officers obviously had an idea in their mind 
as to what their theory was. And on that point, 
if I may, Mr. Gibson makes a good point. When I 
filed my application yesterday, that was before we 
heard all of Officer McFadyen's evidence. The 
conspiracy theory was not in the minds of the 
RCMP. That is something we have heard of here. 

And I -- I -- that was before I heard the 
evidence. Also the suggestion about the summary, 
that was in anticipation they may file it, I think 
it's phrased that way, they didn't, so that's — 
that's not in issue either. 

As to suggestions of impropriety, 
if you will, concerning the RCMP questioning, 
impropriety I don't think is the correct word so 
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much as what we are suggesting is by posing the 
scenario, whether it be by, quote, "considerable 
prompting" or otherwise, it may have had the 
effect of contaminating the recollections. That 
does not equal impropriety necessarily. I don't 
think these officers intentionally tried to 
mislead Mr. Jarvis, but I think they did relate 
things to him, and, again, this is within the 
expertise of Dr. Arnold or someone similar, you 
know, can that possibly influence a person as to 
what he or she believes they can recall. That's 
what we're suggesting. 

THE COMMISSIONER: But I take it that in light of your 

last comment, your position in questioning Lyons, 
for example — I'm sorry, Warner, would be that 
his suggesting a scenario or possible set of 
circumstances was not appropriate interrogation. 

Is that correct? 

MR. PLAXTON: Yes. If one wanted to have a pure 

version and make sure nothing was contaminated I 
would suggest it was not the best procedure. 

THE COMMISSIONER: I understand. 

MR. PLAXTON: Thank you. 

THE COMMISSIONER: Yes, Mr. Watson? 

MR. WATSON: My Lord, I rise only to speak to 

the issue of Officer Brand. One of the most key 
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points in this whole inquiry is how did Neil 
Stonechild get to where we know he was last seen 
to where he was found. And it seems to me there's 
only two reasonable possibilities: one, he was 
driven; one, he walked; or a combination of the 
two. And I agree with Mr. Plaxton, to date we 
have no evidence of how long it takes to walk 
various distances or how long it takes to drive 
from where we know he was to where he was found. 

It seems to me as a baseline we have to have that 
Information. I agree with Your Lordship that 
there's going to be lots of questions. Well, we 
don't know what route was taken, we don't know 
what the road conditions were like, we don't know 
whether — how long his one shoe was off. There's 
a whole bunch of things we don't know and that's 
going to be the subject of lots of cross- 
examination and no doubt lots of argument, but at 
the very least it seems to me we have to have a 
baseline. We know the times that the officers did 
the CPIC checks, we know the times that they went 
to the next call and the times they were there. 

But it seems to me as a baseline we should have 
that information, and cross-examination from both 
sides will take place, but it seems to me, given 
that that's such a core question, how did he get 
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there, it seems to me we have to have that 
evidence. 

THE COMMISSIONER: I understand. Mr. Fox? 

MR. FOX: My Lord, just on the issue of 

Corporal Warner and Constable Lyons, I think as I 
had indicated previously when we adjourned in 
November and my position hasn't changed, those two 
officers and certainly Sergeant Lyons who dealt 
primarily with Constable Hartwig, may have 
relevant information or important information or 
may have some questions I may have to put to them 
depending on what comes out of the questioning of 
Constable Hartwig. We don't know what's going to 
happen there, that hasn't taken place yet. So as 
I indicated in November and I repeated it in my — 
my written submission — or written letter on this 
issue, I may want to have them called at the 
conclusion of Constable Hartwig's evidence. On 
the other hand, it may not be. And it's on this 
issue, and it's not a suggestion of wrongdoing at 
all, this is — or an improper investigation, 
that's not the point at all. 

We know that various witnesses were 
spoken to, and in most cases point form statements 
were taken from them. The Gary Pratt statement 
that was filed yesterday, for example, Mr. 
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Commissioner, that's a fairly common form of 
statement that was taken. 

Ir. the case of Constable Hartwig, I 
think he was interviewed three times and sort of a 
point form statement presented, and then the 
fourth interview he was interviewed and we've got 
the actual transcript of that. Some — it may 
become relevant. I don't think there's anything 
right now that's going to be relevant in terms of 
the discussions that took place in those first 
three meetings, but if it comes out that there's 
some suggestion that something was said, then that 
may be needed for clarification. 

In the case of Mr. Jarvis, for 
example, and Mr. Stevenson, I leave it to him to 
speak to it, but similarly there was a number of 
meetings with him, and no suggestion of anything 
done wrong or any -- any suggestion of any 
impropriety, but it's noted right in the first 
statement that when they met with Mr. Jarvis he 
initially had no recollection and after 
considerable prompting did have then some — they 
were able to discuss it. Everybody agrees, 
there's been no suggestion that that's bad police 
work in any way. I mean you go and ask a person, 
"Do you recall the Neil Stonechild death" and the 
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person says, "No, I don't", and you say, "Well, 
this is a young man who froze in the industrial 
area, do you remember that?" And you keep on, you 
know, laying some things out hoping that the 
person will remember the incident you're talking 
about. Nothing wrong with doing that. But we 
don't have the benefit of a transcript of those 
interviews to see exactly what was said. As I 
said, it may be completely irrelevant and of no 
consequence and so as much as I'm saying at this 
point in time is that I don't want to be seen by 
not standing that I don't think these officers 
might have to be called, but I reserve my comment 
on that or my application on that until after 
Constable Hartwig and Constable Senger have 
testified. 

THE COMMISSIONER: Very well. 

MR. STEVENSON: My Lord, I rise only to speak in 

respect of Warner and Lyons, the two officers, and 
their evidence that can be given to this 
Commission and ought to be given to this 
Commission in respect of their dealings with Mr. 
Jarvis. We've had a lot of evidence from Mr. 
Jarvis and I appreciate that, but we have had no 
evidence from these two officers who had the 
contact. What did develop, what was known, what 
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was the response, what was Mr. Jarvis's 
cooperation, how was it perceived by them, what 
things did they give to him that may have had the 
effect of contaminating his memory? We have filed 
only summaries because there are no transcripts, 
as Mr. Fox has noted. There are no transcripts of 
these first four contacts which took place over 
three hours. We have brief notations filed. 

Those notations say only the Jarvis response or 
what Jarvis did. We have no evidence what the 
officers did, said, or how they handled 
themselves, what was happening from them or their 
perspective in this — these meetings. And I 
think that is very important evidence that affects 
memory creation, result in false memories. Again, 
no suggestion of attempts to do it, it's simply an 
unfortunate result which happens, and once it 
occurs the distinction to be made is difficult to 
determine. So it's for that reason. 

Now in respect of the officers 
preparing, I mean they have sat, one or both of 
them, through this inquiry. They know the 
evidence, they know the issues, the matters are 
here. It seems to me that if you have a 
commission of inquiry you ought to have the 
frontline lead investigators before the inquiry. 
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not to remove it one step to McFadyen, and I 
appreciate he can deal with different aspects, but 
when he was asked questions, "Well, what prompting 
was done, what was said to Mr. Jarvis", he can't 
help us. There's only two people who can help us, 
that's Lyons and Warner. So I support the 
application to call them. 

THE COMMISSIONER: Now, other counsel? 

MR. CURTIS: Yes, thank you. My Lord. Just very 

briefly on the subject of any expert witnesses 
that would be testifying with respect to the issue 
of memory. I really agonized over trying to take 
a position on this, but it would appear that 
certainly I guess some type of further evidence 
might be required. And my only comment as to 
which particular witness might be chosen in this 
respect is -- I appreciate that Dr. Arnold and Ms. 
Valiaho have an issue between the two of them and 
if Your Lordship sees fit to call Dr. Arnold with 
respect to addressing that, if it looks like an 
issue that bears addressing, then I certainly have 
no objection to Dr. Arnold being called in that 
respect. Otherwise, to comment on memory matters, 
provided that if in your opinion all three of Ms. 
Loftus, Dr. Yuille and Dr. Arnold are equal, I 
would suggest that perhaps Dr. Arnold not be 
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called to comment on that simply because of the 
issue that has arisen with Ms. Valiaho, and I 
don't want to go so far as to say that there's 
been a tainting of it, it's just that either Dr. 
Yuille or Ms. Loftus would be separate and apart 
and removed from that particular complication. 

And in that regard we would support the 
application for Dr. Yuille, as it certainly 
appears to be the more well-rounded CV and he 
certainly appears to have had the most extensive 
experience with testifying in these matters. 

And just very briefly with respect 
to Constable Brand, I appreciate what's being said 
here about the possible need to have some sort of 
definitive test done on driving or walking times. 
If Your Lordship thinks that that would be 
appropriate, we would just suggest that perhaps 
some non-Saskatoon Police Service be assigned that 
particular task, somebody — I'm not sure if the 
RCMP is available in that regard, but at least 
somebody a little more removed from the situation. 
And that's all the comments we have. Thank you. 

THE COMMISSIONER: Very well. 

MR. WINEGARDEN: Very briefly. My Lord. With 

respect to the expert evidence on memory again, we 
just renew our earlier comments with respect to 
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that. They're not needed. 

With respect to Dr. Arnold 
specifically, there is some information that Dr. 
Arnold did treat Mr. Roy at one point when Mr. Roy 
was a youth, and there may be some issues of 
privilege with respect to some of the evidence 
that Dr. Arnold might be called upon to give and, 
therefore, we would join Ms. Knox in her 
application to have Dr. Yuille called rather than 
Dr. Arnold if you see fit to have an expert come 
forward. 

THE COMMISSIONER: But his evidence was not intended 

to canvass what contact he may have had with Roy 
but simply to present as an expert, his opinion 
about memory, so — 

MR. WINEGARDEN: Very true. With respect to Mr. H, 

Mr. Hesje raises the question of a can of worms 
that would be opened if Mr. H were to come 
forward. Clearly the circumstances of his 
information coming to light would need to be 
explored fully, and how his information came to 
the hands of the Saskatoon Police Association. 

Mr. Plaxton comes forward with this information 
that suggests that Mr. Roy is a liar, you know, 
it's — it's very questionable information. He 
comes forward with witnesses who are now lurking 
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in the shadows where Mr. Roy has been here at the 
Commission and was seated at the table for most of 
the proceedings and he's very offended by that 
suggestion of people who are, you know, hidden -- 
hidden from our view in terms of cross-examination 
and questioning of that circumstances. I'm sure 
My Lord knows well the questionable evidence and 
the suspect nature of information that comes from 
the jailhouse rat, and I think that that would 
have to be explored fully if Mr. H would come 
forward. Those are our submissions. 

THE COMMISSIONER: I gather no one else wishes to 

speak? It's probably appropriate for us to take a 
break now and then we'll -- I understand we'll be 
able to go on then with Deputy Wiks afterwards. 

MR. HESJE: That's correct. 

(PROCEEDINGS ADJOURNED AT 11:05 A.M. & RECONVENED AT 11:26 

A.M. ) 

DANIEL LEONARD WIKS, previously sworn, further testifies: 

MR. ROSSMANN, examination-in-chief, continues: 

MR. ROSSMANN: Thank you, Mr. Commissioner. 

Q Deputy Wiks, at the close of the day yesterday you 
were going over Exhibit P-61 and doing, for lack 
of a better term, a critique of the investigation, 
and I think there was two areas that you wished to 
touch on, and if I could get you to touch on your 
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thoughts on the role of the supervisor, that being 
the staff sergeant in charge of the investigative 
unit. Do you have any comments on those issues or 
that issue? 

A I had mentioned yesterday that the lead 

invest:gator had a responsibility to advise the 
supervisor of the investigation and I said that 
because of the obvious paperwork that flows 
through any given sections or over the 
supervisor's desk in any given section, and this 
has been prevalent for many, many years. But in 
saying that it seems to me that in going over the 
file there still is some responsibility by the 
supervisor to review these types of files and that 
the file was concluded and it was — it was 
concluded in my mind prematurely. 

The next thing I'd like to mention 
is that in saying all that I've said about the 
people who were involved in the investigation, and 
I have memory of this, that back in 1990 training 
for these people was not as prevalent as it 
probably should have been. That's an 
administrative problem. That's — that was a 
problem then and it's still a problem today. 

There is — there is never enough training, albeit 
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we have improved. Our investigators do get major 
crime courses, et cetera, et cetera, but, again, 
there's just never enough training and that all 
has to do with the availability of courses to go 
on and as well as money, our ability to actually 
spend the money to send these people on 
the courses that they require. 

Q Deputy, we'll be getting into training in a little 
more detail — 

A Yes. 

Q -- later, so if maybe we'll visit — is it 
appropriate to address it then? 

A It probably is, but I just wanted to touch on 
that, that I'm making some assumptions here 
obviously because I -- I don't know what the 
training record of all of these people are, but 
I'm -- I'm making the assumption that probably at 
least some of these people weren't properly 
trained at the time. 

The last thing I might mention, 
just to conclude, that if I were investigating 
this file I'm not suggesting that I would have 
caught everything that had to be done on this file 
either. I don't want to be projecting that during 
my tenure as an investigator that I — I covered 
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all of the bases all of the time. 

Deputy, one area that I would like you to address 
because it has been raised before this Commission 
is the function of the reader position. There's 
been questions asked about why didn't the readers 
catch things that the staff sergeant may not have. 
To your knowledge or recollection what was the 
reader position function as at 1990, and if it's 
different today could you tell us that? 

The reader position was occupied by a staff 
sergeant is my recollection, and their 
responsibilities were a traffic cop for the — to 
give — to send files to where they should be. 

The other function that they had, and it was their 
primary function, was to review files that were 
going to court to make sure that they were fully 
investigated, that everything was there that had 
to be there before the file left the building. 

That was the primary function. When it came to 
files that were going to certain sections for 
further investigation, and I never did the job so 
I'm not exactly sure how in depth they got, as 
long as they could identify a section that the 
file should go to, I think that that's how that — 
that that worked. Back in 1990 when the -- when 
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the reports got typed, the reports would go to the 
reader -- I'll back up one step. When the — the 
reports got typed in our Records Department, the 
first copy of the report remained in a file in our 

— in our Records Department. The prosecution 
copy, if there were charges that were laid, went 
to the reader. If there were no charges laid, 
then the prosecution copy would remain on the main 
file in our Records Department. Then there was an 
investigator's copy and that would be sent to the 
investigator by the reader as well as a 
supervisor's copy, which would be maintained in 
the — in the staff sergeant's office. If charges 
were laid, those — those copies would all go into 

— on to one file, I think, and it — it would go 
to — or the prosecution copies would go to court 
and the rest of the copies would be maintained on 
the main file in Central Records. That's my 
understanding of the reader's function. 

Thank you. As we were going through this 
yesterday we kind of got sidetracked because we 
came to the point in time where you were provided 
with the file by Constable Louttit. Now — and 
that was in late February or March. I always read 
these wrong. March 20 th , 2001? Is that right? 
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A That's right. 

Q Okay. Now I understand that subsequently there 

were further meetings with the ROMP, particularly 
Chief Superintendent McFadyen. Now, you already 
related to us a conversation that occurred 
relating to the exhumation of Neil Stonechild, and 
I don't think you need go over that, but what was 
your next meeting of significance with Chief 
Superintendent McFadyen? 

A After Mr. Stonechild's body was taken to Edmonton 
and examined by Dr. Dowling and the results were 
back. Superintendent McFadyen phoned me and 
advised me of what those results were. He told me 
that they had examined the nose, in particular, 
and there was no broken bones. That's my 
recollection of that conversation. There was 
nothing further that they got from the second 
examination. 

Q Okay. Now, that would have been probably shortly 
after the exhumation was done which was when? 

A That was in April of 2001. 

Q All right. And what -- what significant events 

occurred after that in relation to this matter 
after the discussions you had with Chief 
Superintendent McFadyen? 
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The next thing that happened at the Saskatoon 
Police Service was on June the 22 nd , 2001 when 
Chief — Chief Scott's contract was terminated 
without cause. 

Okay. And then Chief Matthews was appointed 
interim chief. 

That's correct. And maybe if — if I could just 
stop there just for a minute just to recap what 
had happened because I think it's important that - 
- that I tell you that — and I -- I think I've 
alluded to this before, is that according to The 
Police Act, the chief is responsible for 
discipline, and during the time between February 
22 nd and the time of Chief Scott's departure he 
had given me the responsibility to monitor this 
file. I can tell you that on many occasions 
during the time Chief Scott was in office that we 
had discussed this file and that we had never 
determined — or he had never determined, based on 
the information that I supplied to him, and I 
tried to supply him all of the information in a 
timely fashion, that any Police Act or internal 
proceedings should take place. 

Now, after Chief Scott was gone. Chief Matthews 
was appointed interim chief, and I understood from 
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Superintendent — or Chief Superintendent McFadyen 
that a meeting was held with Chief Matthews at 
some point, and I believe you were at that 
meeting. Do you — 

I was . 

You were at this hearing and heard Chief 
Superintendent McFadyen testify about what 
occurred at that meeting, and I just wonder if you 
have any additions or comments to make. 

I don't have anything additional to comment on 
other than to say that Superintendent McFadyen had 
the foresight to attend at the police headquarters 
in a very timely fashion after Chief Matthews was 
put in office. 

And then Chief Matthews was in charge, and did 
your role in terms of overseeing or coordinating 
the Saskatoon Police Service side of it change? 

No, it didn't. 

So you simply kept reporting to Chief Matthews? 

I did. I may add, and I -- I can't remember if 
Superintendent McFadyen had said this during his 
testimony or not, but he had advised us at that 
time that the file had been sent to Sask Justice 
for review. 

That was July of 2001? 
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My recollection is it was early July of — July 
6 th of 2001, yes. 

Now, Chief Sabo was appointed as chief in December 
of 2001, is that correct, and he formally took 
office, was it January 1 or something like that, 
of 2002? Or am I wrong on those dates? 

I think Chief Sabo took office in December of —- 
December 3 rd of '01. 

Okay. I've got my dates wrong then. 

That's my recollection. I -- I could be wrong as 
well. 

Did a similar meeting occur when Chief Sabo was 
appointed with yourself and Chief Sabo and Chief 
Superintendent McFadyen and/or others? 

It did. Again, Superintendent McFadyen and Staff 
Sergeant Lyons attended at police headquarters and 
updated Chief Sabo and myself with respect to the 
— the entire investigation that they were 
conducting. 

Now, during that time was the information that 
Gary Robertson had given to the RCMP made 
available to you in some fashion? 

Yes, it was. They had explained about the 
photogrammetric analysis that had been done. They 
hadn't received an official report, is my 
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recollection, but through conversations the RCMP 
had with Mr. Robertson, in addition to the 
analysis that he had done, he had concluded 
that — 

Q I'm not sure if you're getting into the time 
period, that evidence wasn't before the 
Commission. I'm not sure if that should be put 
in. 

A Okay. 

MR. ROSSMANN: I don't know if anybody has any 

objection to that, but —. Mr. Commissioner, for 
— for your edification, counsel have been 
provided with notes prepared by Deputy Chief Wiks 
and I think counsel is well aware of what Deputy 
Chief Wiks was going to allude to and I don't know 
-- I don't have any objection to it going in, but 
I don't want to have it sprung if anybody does. 

MR. HESJE: I have no objection to it going in 

except for the qualification, again, it's not 
proof of the statement, it's proof that he 
recalled something. 

MR. ROSSMANN: Exactly. 

MR. FOX: (inaudible) 

THE COMMISSIONER: Do you want to take a moment and 

find them? 
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MR. ROSSMANN: It's the January 2 nd , 2002 meeting, 

middle of the page. Well, Mr. Commissioner, I 
don't hear any objections so perhaps. Deputy Chief 
Wiks, you can continue and relate — I'm sorry, I 
guess I was wrong. 

MR. FOX: I don't have any problem with 

the general nature of the discussion that has gone 
on. There's some reference there to some material 
which I think has since been, if I've got it 
correctly, Mr. Hesje, and correct me if I'm wrong, 
but I think commented on some areas that maybe Mr. 
Robertson later on couldn't comment on or 
whatever, so that — that's the only area, the 
only concern. 

MR. HESJE: I think what he's going to allude 

to or was on the verge of alluding to is there was 
certain information provided by the RCMP through - 
- or, sorry, provided by Mr. Robertson through the 
RCMP, and it's in an area that I did not attempt 
to qualify him as an expert to provide the 
opinion. So, again, just to reiterate, my 
position is that I don't think it's inappropriate 
for him to say what information he received from 
the RCMP so long as it's understood that it's not 
proof of the validity of that information. It 
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1 simply goes to what he was being told. 

2 THE COMMISSIONER: Very well. 

3 MR. ROSSMANN: Certainly, Mr. Commissioner, that's 

4 all we intended, but I wanted to be cautious. 

5 Q MR. ROSSMANN: Deputy, a certain item of 

6 information was related to you by the RCMP as to 

7 Mr. Robertson's information, which has not been 

8 given as testimony before this inquiry, and 

9 understanding that that is not testimony — or, 

10 I'm sorry, that is not proof of the statement, can 

11 you relay what your information was at that time? 

12 A When we met with the RCMP on the 2 nd of January, 

13 again it was unofficial, there was no document 

14 provided to us, but in that conversation we — the 

15 chief and myself were advised that Mr. Robertson 

16 made the observation that these handcuffs — or 

17 the analysis showed that the handcuffs had been 

18 taken off of Mr. Stonechild 45 minutes before he 

19 died. 

20 Q Is there anything else that Mr. Robertson — that 

21 you were given — any other information you were 

22 given about what Mr. Robertson said? Were you 

23 shown photographs, for example? 

24 A We were shown photographs and I have -- I can't 

25 remember if the photographs were in the detail 
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that we've seen here during this inquiry. In 
other words, I can't remember the photographs with 
the superimposed handcuff over the — over the 
nose, for example, but that isn't to say that that 
didn't happen. 

M'hm. Now, that was in the interim stage after 
the file had been returned — or, sorry, submitted 
to Justice but before Justice's opinion was 
received. 

That's correct. 

And Chief Superintendent McFadyen indicated 
Justice's opinion was received sometime in early 
August of 2002. 

That's my recollection. Superintendent McFadyen -- 
and I can't remember who — who phoned who, and I 
was advised at that time in early August that the 
Justice Department had reviewed the file after 13 
months and had concluded that they were not 
recommending charges be laid. 

Now, between — between January 2 nd meeting — the 
January 2 nd meeting and the advice you just 
testified you received, had any other significant 
meetings occurred with Chief Superintendent 
McFadyen, and I'm not suggesting there were, I'm 
just wondering if there was any contact or were 
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you in a wait and see mode? 

Not — not that I can recall. We were just 
waiting, waiting for the Justice Department to 
make their decision. 

By the way, were you provided with copies of any 
materials at the January meeting? Were you given 
copies to take away? 

No, but to back up with the meeting that 
Superintendent McFadyen and Chief Matthews and 
myself had in July, we were provided with a brief 
summary of the entire investigation, not — not 
necessarily only the Stonechild investigation but 
the rest of the files that — 

Yes, I understand that, but I don't think that 
relates here. 

No. 

Were you at any time given any documentation, any 
— any physical file, any physical photographs or 
anything like that, any physical report, or were 
these all verbal updates? 

They were all verbal updates. Again, we didn't 
receive any — any documentation on the 
investigation until it was disclosed by the 
Commission, and nor did — nor did we ask for 
them. 
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Q When did you first receive any documentation with 
respect to this matter, you personally? 

A I received the disclosure of the RCMP summary on 
July the 4 th . It was turned over to me by you. 

Q And was that the entire file or was that just the 
summary? 

A No, it was just the summary, to my recollection. 
The entire file was turned over to me the next 
week by yourself. 

MR. ROSSMANN: Mr. Commissioner, I hesitate at 

this point. We -- I intend to have Deputy Wiks 
review the summary. I had contemplated marking it 
as an exhibit, but I had heard some objections 
from some of my friends. I don't think it need be 
marked as an exhibit and I would see no harm 
myself in your being given a copy so you can 
follow it a bit easier, but I don't know if you 
wish to do that, given that it may not be filed as 
a — it likely won't be filed as an exhibit and it 
does contain materials that we won't be touching 
on. 

THE COMMISSIONER: I don't think I should be getting a 

copy of it. 

MR. ROSSMANN: Fair enough. 

MR. HESJE: I guess I'd like — the public 
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nature of this, if he's going to be referring to 
it I'd like to hear the reasons for not marking it 
as an exhibit, if, indeed, there are objections. 

If there are not I don't know why it wouldn't be 
marked as an exhibit. 

THE COMMISSIONER: So you're not aware of any 

objections. Is that — 

MR. HESJE: I'm not aware of objections. 

MR. ROSSMANN: I am. 

THE COMMISSIONER: Well, let's find out what they are. 

MR. GIBSON: I guess this is the obvious, on the 

understanding that it is not a complete 
investigation report. I mean, it is a summary, a 
snapshot at the time when the investigation was 13 
months along. As you can appreciate, the 
investigation continued on. 

The other issue is there's certain 
aspects in the investigation report that would be 
subject to a previous ruling by yourself as to 
materials that would have to be vetted out. And 
so I'm wondering the benefit of using a summary or 
having it filed as an exhibit in light of the fact 
that it's 13 months into the investigation, that 
it would have to be vetted, and we all know that 
it is just a summary and the evidence that you 
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have to decide upon is all of the evidence. I'm 
not sure of the value. 

THE COMMISSIONER: What's the purpose of utilizing the 

summary, Mr. Rossmann? 

MR. ROSSMANN: The purpose is to explain the 

Saskatoon Police Service actions. Mr. Hesje, 
through conversations, has advised me that he 
wishes to delve into the actions of the Saskatoon 
Police Service up until the present day, for all 
intents and purposes, including why they did or 
did not take action with respect to discipline 
matters, for example, and part of that would bear 
on what Deputy Chief Wiks thought or didn't think 
or — with respect to this summary and actions 
that he took or didn't take in response to the 
summary and the reasons why. 

THE COMMISSIONER: Mr. Fox? Mr. Plaxton? 

MR. FOX: Just on Mr. Rossmann's last 

comment, and I go back to a point I raised earlier 
this week, and that's the scope and nature of this 
— of this inquiry, as to whether or not some 
suspension or disciplinary action should have been 
taken against Constable Hartwig or Constable 
Senger or anybody else after this inquiry got — 
or after the task force got working and provided 
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information. I don't know how that has any 
relevance to the mandate of this inquiry. And I 
say that especially in light of the evidence that 
was given by Chief Superintendent McFadyen, which 
was that he, in his view, had the complete 
cooperation of the Saskatoon Police Service and 
where he's discounted any suggestion that there 
was a conspiracy to — to cover up what took 
place. I'm not sure what other relevance the 
conduct of the Saskatoon Police Service was or the 
Chief's office, because that's what you're 
speaking about when you're talking about 
suspensions, has to do with the dealings of this 
particular inquiry, and that's — that's the 
questions and concerns I'd have. If we're going 
to examine whether these officers should or should 
not have been suspended, that's a huge issue. 

Now, quite frankly, and I — and I guess it's 
inviting you to sort of look at, well, based on 
the evidence that you've heard thus far, do you 
make any determination on that, but what's it got 
to do with anything that we have to deal with in 
any event. So I'm concerned that Commission 
counsel is proposing to raise the issue. I 
appreciate that my learned friend, Mr. Rossmann, 
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and the department may feel as though they have to 
address it if it's going to be raised, but I just 
don't know that it falls within the mandate of 
what this inquiry is to be addressing. 

MR. PLAXTON: Mr. Commissioner, on behalf of the 

Association we would echo Mr. Fox's observations 
and submit the matter of discipline or no 
discipline is beyond the purview of the inquiry, 
much as whether or not these officers were charged 
and whether we should now be second guessing what 
the Director of Public Prosecutions determined 
would have been appropriate back then. I think 
those are possibly as well ongoing matters, I'm 
not sure, but we would — we would get very far 
down the road if we got into those issues. Thank 
you. 

THE COMMISSIONER: Mr. Watson? 

MR. WATSON: I agree with Mr. Fox, My Lord. 

It's outside the purview of the Commission's 
mandate. The Commission's mandate is to look at 
the 1990 investigation, not 2003. 

THE COMMISSIONER: Do you have any response to that, 

Mr. Hesje? 

MR. HESJE: First of all, it was not my 

intention. Mr. Rossmann may be excused — or 
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confused, and that may be my fault. It wasn't my 
intention to go into disciplinary proceedings. I 
had, I suppose, thought and understood that they 
might be going there in chief by way of 
explanation of what was done or wasn't done, but I 
do think that there are issues. I don't agree 
with Mr. Fox in that the scope of the terms of 
reference are somehow restricted to 1990 nor 
should they be. I've always viewed the terms of 
reference being broader than that in terms of how 
the Saskatoon Police Service has dealt with the 
whole situation of Neil Stonechild and that 
includes more recently. It's not a question of 
discipline, it's a question of what the public's 
interest is in whether the Saskatoon Police 
Service has been transparent in their dealings. 
There — and I remind you of the evidence of 1991. 
It's not for me to say, but certainly one could 
conclude that there wasn't much transparency in — 
through public concerns raised in March of 1991 
and there's been ample evidence of that. I think 
it is a legitimate interest and a legitimate 
concern for the public as to what the approach has 
been to date, and that -- I don't want this to be 


25 


taken as implying wrongdoing, but it's — it's a 
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matter to be aired and at the end of the day it 
may be concluded that they've been entirely 
appropriate in the dealing of it and have been 
forthright with the public, but to foreclose any 
examination of that I think does restrict the 
terms of reference unduly. 

THE COMMISSIONER: Well, we seem to be talking about 

two things, an overview as to whether discipline 
or some sort of internal action should have been 
taken, which I understand now is not a factor, but 
there is the parallel question about what I should 
be looking at post-1990 and in the last few years, 
and I understand Commission counsel's position to 
be that I should be hearing evidence of that and I 
should be allowed to consider what has transpired 
since then, if I rightly understand your position. 

MR. HESJE: That's correct. And if I might 

just on the other, it's somewhat related, as to 
whether this report goes in as an exhibit or not, 
it's not a specific concern there, but I am 
concerned again about the public nature of this, 
and just to reiterate that I think it's unwise for 
us to — and I think you've already ruled that 
you're not going to look at it if it doesn't — 
isn't entered as an exhibit, but I think it's 
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by Mr. Rossmann 

unwise for us to say it's there but we don't want 
to show it to the public unless there's some very 
compelling reason for not doing so. 

MS. KNOX: Mr. Commissioner, I rise to support 

the position taken by Commission counsel in 
respect of this and to repeat his assertion that 
it is a public inquiry and I believe some question 
is already raised on the record with respect to 
certain things that may have happened since the — 
since the investigation started in 2002 and I 
think it is — is absolutely essential that that 
be allowed to be fully aired in the point of view 
of the concerns of the community generally and 
specifically from my point of view, from the point 
of view of the Federation of Saskatchewan Indian 
Nations on behalf of the constituency that they 
represent. 

THE COMMISSIONER: Do I understand that there are 

portions of the report which should be edited, is 
that correct, as they — 

MR. ROSSMANN: Yes. 

THE COMMISSIONER: Because it seems to me that there 

are two aspects to this: one, you should have an 
opportunity to edit the report; and, secondly, in 
light of the debate that's continuing here I 
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daresay I'm going to have to look at the report 
and decide whether I'll allow you to refer to it 
or not, if you follow what I'm saying. 

MR. ROSSMANN: Yes. 

THE COMMISSIONER: So I suggest you do that, that is, 

you do whatever editing is necessary, and then if 
you can provide the edited document to the 
Commission office as soon as you can, but before 
we reconvene, and I'll read it and try and make a 
determination as to what I do. 

Before I leave this and before we 
adjourn, because I assume this is an integral part 
of your line of questioning — 

MR. ROSSMANN: Well, it's — it's certainly — 

yes, it leads into a significant chunk of 
evidence. On the other hand, Mr. Commissioner, 
there is a significant chunk of evidence, if you 
will, that we can proceed with, we can just skip 
over this and come back to it later. 

THE COMMISSIONER: Then I suggest you do that. 

MR. ROSSMANN: And we're ready to go, so — 

THE COMMISSIONER: Right. Very well. 

MR. ROSSMANN: If I could just — I'll just have 

to re-adjust my stack of paper here. 

Q MR. ROSSMANN: Deputy Wiks, one of the things that 
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occurred during this inquiry is that certain 
information came to light with respect to the 
handcuffs used by Constable Hartwig and Constable 
Senger in 1990, and you commissioned an officer or 
asked an officer to look into that and that 
officer. Constable Ballard, has provided a report, 
and I understand from this morning's proceedings 
that there's no objection to that report being 
filed and with that, Mr. Commissioner, I would 
tender the report. Now, for the benefit of 
counsel, Mr. Curtis raised yesterday that there 
appeared to be a couple of things missing and we 
have located the Quartermaster Store file card 
photocopies and I propose to attach them to the 
exhibit as well, as I think they should have been. 
THE COMMISSIONER: Very well then. That'll be P-138. 

EXHIBIT P-138: REPORT ON HANDCUFFS IN USE BY CONSTABLE 
HARTWIG AND CONSTABLE SENGER IN 1990 WITH ATTACHED SERIAL 
NUMBER RECORD OF HANDCUFFS 

Q Deputy, you now have exhibit -- I'm sorry, Mr. 
Commissioner, I didn't get the number -- 
THE COMMISSIONER: P-138. 

Q — you have Exhibit P-138 and. Deputy Wiks, you 
have had the benefit of seeing that report. The 
document is an exhibit, but would you outline 
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quickly the procedure as to what led to the 
discovery of the handcuffs and the significant — 
any significant items that arise out of the 
discovery? 

On September 19 th I had talked — or I had asked 
Constable Ballard to obtain the serial numbers of 
Constable Hartwig and Constable Senger's handcuffs 
that they were in possession of in 1990, and that 
was as a result of you, Mr. Rossmann, noticing the 
width of the strands on the — on the set of 
Peerless handcuffs I'd provided to you. You'd 
noticed that the strands were 2.5 millimetres as 
opposed to 2 millimetres as noted in the 
photogrammetric report by Gary Robertson. 

Actually, I should interject, even though I'm not 
sworn, I think that Inspector Atkinson should 
claim some of that credit because we were together 
when the discovery was made. 

All right. 

What's the significance of that? 

When the — what — 

Why do you think that's significant, if you do? 
When the analysis of the — of the cuts on the 
nose of Mr. Stonechild were made by Mr. Robertson, 
he was using handcuffs that had strands that were 
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2 millimetres wide. Each strand was 2 millimetres 
wide. When we found out that there were differing 
widths of the strands, primarily — or 
specifically 2.5, I thought that with the 
dimensions that we were dealing with, .5 of a 
millimetre was fairly significant, and that it 
would be important to have a look and find out 
what the widths of Hartwig and Senger's handcuffs 
were in 1990. 

Q Were the handcuffs that each officer had in 1990 
eventually located? 

A Yes, they were. And that happened via — or 
through Constable Ballard through our 
Quartermaster person who's been with the service 
for many years, 15 plus, I believe. And when 
Constable Ballard — or originally when the RCMP 
asked for the handcuffs of I believe both Hartwig 
and Senger, Superintendent Grosy went to them and 
got the handcuffs they presently had. When 
Constable Ballard went down to check the property 
card that every police officer is signed out with, 
all of the property, whether it's pants or tunics 
or guns, batons, there's a property card that's 
maintained down in — in our Quartermaster Store, 
and you initial whatever you take out of that — 
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out of — out of the stores. So I asked Ballard 
to go down to stores and check to see what — what 
handcuffs they had, Senger and Hartwig, and when 
she went down there, Joanne Enns had given her the 
serial numbers and at that time I believe she 
remembered that Senger had come in in 1991 
sometime and turned in his handcuffs that he was 
in possession of at that time because the slide 
was sticking, and — and that is an uncommon 
problem. I asked — and so Ballard — excuse me. 
So Joanne Enns remembered that she had replaced 
the handcuffs and put the ones with the sticky 
slide in a box, and when she checked the box she 
found those handcuffs. Now, they were turned in 
in 1991 so it was obviously after the event in 
November, 1990. 

And what steps did you take as a result of 
learning that information? 

I had Constable Ballard contact the RCMP or I 
contacted the RCMP, I can't recall, and requested 
that they pick up the handcuffs and do a DNA 
analysis on them. 

Why? 

If, in fact, there was a potential that Constable 
Senger had assaulted Mr. Stonechild with 
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handcuffs, as was proposed, I thought that there 

— there could be blood on them or some sort of 
bodily fluid that an analysis could be made to 
confirm that or discount it. 

Q To your knowledge has such an analysis been 
performed? 

A The RCMP picked up the handcuffs and did that 
analysis at the — at the Crime Lab. 

Q Have you been apprised of the result? 

A I've got a report in front of me from the forensic 

laboratory dated October 30 th , 2003, and the 
conclusion is that the donor of the known sample - 

- there was some biological material on the 
handcuffs apparently and the donor of the known 
sample. Exhibit 91, and in brackets Bignell, end 
of brackets, is not the biological mother of the 
contributor to the mixed profile obtained from 
Exhibit 1A, brackets handcuffs, comma. Saskatoon 
Police Service, end of brackets, conclusion 
report number two dated 2003, October 08 refers. 

MR. ROSSMANN: Mr. Commissioner, I'd ask that that 

be marked as an exhibit. 

THE COMMISSIONER: P-140. Or 139, I'm sorry. 

EXHIBIT P-139: FORENSIC LABORATORY REPORT RE HANDCUFFS 

Q Deputy Chief Wiks, there's been a pair of 
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1 handcuffs marked here as an exhibit, and I'd like 

2 you to do a couple of things. I'd like you to — 

3 to indicate what the strands are in reference to 

4 the handcuffs, and I'll bring them to you in a 


5 


minute, and. Deputy Chief, I'd like you to 

6 


demonstrate, using me, how handcuffs are -- how 

7 


police officers are trained to apply handcuffs and 

8 


explain to 

the Commissioner how it works and how 

9 


it doesn't 

work and the circumstances, if Mr. 

10 


Commissioner will permit. 

11 

THE 

COMMISSIONER: 

This is going to be demonstrated on 

12 


you, Mr. Rossmann? 

13 

MR. 

ROSSMANN: 

Yes . 

14 

THE 

COMMISSIONER: 

Courageous person. 

15 

THE 

WITNESS: 

As long as we've got a key, yeah. 

16 


Your Lordship. 

17 

THE 

COMMISSIONER: 

But no reflection on you. Deputy. 

18 


Very well. 


19 

MR. 

ROSSMANN: 

I thought it would be helpful, I 

20 


truly do. 

so thank you. 

21 

THE 

COMMISSIONER: 

I'm going to watch this with 

22 


interest. 

Deputy, I gather that the Peerless 

23 


company is 

one of the significant suppliers of 

24 


handcuffs 

in police forces in North America? 

25 

THE 

WITNESS: 

That's my understanding. Your 
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Lordship, as well as Smith and Wesson. I think 
those are the two competitors. I -- I'm not aware 
of any — any others there may be. 

MR. ROSSMANN: Deputy, can you indicate what you 
mean by the strands? 

It's the — the strands are — are this part of 
the handcuff here. 

The double — the part that has two metal strips? 
Yes. And the dimensions of the handcuffs that 
were analysed by Mr. Robertson, one strand was 2 
millimetres is my understanding, and on these 
handcuffs they are 2.5 millimetres. 

Now, Deputy, one question I didn't ask was were 
the handcuffs provided to each officer Peerless 
handcuffs? 

No, as a matter of fact Constable Hartwig had 
signed out when he — when he was hired, and 
usually handcuffs last — last a police officer's 
career. I've still got my original set. He was 
issued Smith and Wesson handcuffs. 

Is there any significant difference between the 
two brands? 

No, there isn't, not that I know of, at least. 

Now, Deputy, could you point out how handcuffs 
firstly work? How do you lock them on to a 
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person? It might be useful to stand up and show 
how they swing through. 

Normally — normally handcuffs — well, they — 
they just — and with somebody's arm — or wrist 
is in the handcuffs obviously that stops. 

Okay. 

And there — there's — there's teeth on these 
handcuffs and as they're placed snugly on a 
person's wrist you would just stop pushing — 
pushing the handcuffs in and they would — and 
they would engage. 

Now there's a key hole on each handcuff, is there? 
That's right. 

Is it on both sides or one side? 

It's on one side. 

Is that significant? 

Well, we are trained that when we handcuff people 
that we should always handcuff people behind their 
backs and that the keyhole should be toward — 
toward the person's body so — 

Okay. Show me. 

So — so you — you'd apply the handcuffs so 
they're — they're snug on a person's wrist. That 
way you can't slide out of them. Not too tight 
because they hurt. 
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Q Don't hurt me. 

A Yeah. And then what you would do — yes. It's 
been a while since I've done this. So you put 
them on tight, and now the keyhole is facing 
upwards so you can take the key and undo them 
easily. If the keyhole were down, then -- then I 
would have to make Mr. Rossmann go like that and 
get -- and get a hold of over here. I'll be very 
embarrassed if I can't get these things off. 

THE COMMISSIONER: The key is sticking. 

Q You will be. 

THE COMMISSIONER: The key is sticking, Mr. Rossmann. 

A There you go. So you take the handcuffs off like 
that, you let the person bring his hands around 
the front, and then — 

Q Thank you. I — another item I want to ask you 
about is I noticed you put them on over my skin. 

A That's right. 

Q Would you put them on over clothing? 

A No. 

Q Why not? 

A Because what would happen is probably, in all 

likelihood, it gets jammed up like this and, if 
nothing else, the cloth would get jammed in the 
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teeth and then you may not be able to get them 
off, so — 

What if -- what if you did get them on, what if 
the cloth was bunched up and you did get them on? 
Well, I just can't — it doesn't necessarily work, 
and then again depending how wide the — or — 
yeah, how wide the wrists are. But normally when 
-- when you put handcuffs on -- 

Is that what's known as slapping on the cuffs? 

That's — that's what's known as slapping on the 
cuffs, yeah. Anyway. 

One more item I want you to point out to Mr. 
Commissioner is on the back of the handcuff 
there's a little — a little hole with a little 
knob or a little indentation. What is the purpose 
of that? 

When the handcuffs are placed on and when they're 
placed snugly on the wrist, the end of the key you 
— you — 

Perhaps just demonstrate. Lock the handcuff 
without an arm in it. Okay. What happens -- what 
happens if you don't do anything with that? Can 
it continue to go right through? 

Right. It'll keep on tightening up on somebody's 
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wrist, and again he's hurt when they get too 
tight. So when -- when an officer puts them on 
like this, you — you would punch this hole and 
the thing would lock. And then — 

Just show -- show the Commissioner once it's 
locked. 

There. Then to unlock it, the key goes -- I can't 
remember which direction, but you take — put it 
this way to unlock it, that's the theory. There 
we go. And this would unlock it, this would — 
would unhinge the — the cuffs. 

Deputy, I notice that it left a mark on my wrist, 
and just for the record I wonder if you can 
indicate where that is in relation to the bone of 
the thumb, where the thumb bone ends, and I don't 
know the medical name for it. 

It's approximately an inch and a half to two 
inches down from that, about — about an inch, I 
suppose. 

Would you put handcuffs on as high up as that? 

No. 

And why is that? 

Well, in all likelihood somebody would slip out of 
them too high, and you'd have to leave them. It's 
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just too loose. 

Q I don't think I could. 

A But some people can. 

Q Now, you've demonstrated these handcuffs in the — 
applying them to a willing person. Is that always 
the case? 

A No, it isn't, and — 

Q So is it — is it the case that you always get to 
put them on exactly the right tension and with the 
keyholes in the proper positions? 

A No, it isn't. 

Q So it — it's possible that they're not applied 

textbook-style like you showed? 

A That's right. 

Q Okay. 

A That's right. 

MR. ROSSMANN: Mr. Commissioner, I am moving on to 

another area now and it's — 

THE COMMISSIONER: Yeah, we'll — we'll adjourn. 

MR. ROSSMANN: — if you feel it appropriate. 

THE COMMISSIONER: Thank you. 

(PROCEEDINGS ADJOURNED AT 12:19 P.M. & RECONVENED AT 2:10 

P .M. ) 

THE COMMISSIONER: Mr. Rossmann, before you begin — 

and I will come to the question of the report in a 
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few minutes. I want to advise counsel that I had 
an opportunity over the lunch hour to review the 
applications and it's important, in my view, and 
before we disperse, that as much as possible I 
indicate to you what my inclinations are with 
respect to the applications. 

The advantage is that you will have 
as part of the transcribed proceedings, your 
submissions and my ruling, and available to you 
quickly, so you can make whatever arrangements you 
need to make with respect to future witnesses or 
other evidence. And I'm going to go through them 
and deal with each one separately. 

Firstly, with respect to the 
application brought in connection with Dr. Arnold. 
After weighing the positions of counsel, and they 
are in conflict in some instances, it seems to me 
that it is appropriate that Dr. Arnold be called. 

I am not very worried by the suggestion that in 
some way his reputation has been sullied because 
of the suggestion made — tentative suggestion 
made by Ms. Valiaho that she spoke to him. I 
agree with the observations of counsel that her 
reference to that was tentative, to say the least. 
Be that as it may, it strikes me that if he's to 


Volume 34 




6535 


The Commissioner 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


be called for other purposes, he will have an 
opportunity to address that question too, and to 
express his outrage for what was said. 

It occurred to me that there is a 
parallel issue here. Depending on what the 
proposed evidence of Dr. Arnold contains — refers 
to. Commission counsel may want to consider, on 
his own initiative, whether he wants to call 
Loftus and/or Yuille. And Mr. Hesje, I think that 
you should have the option to make that 
determination in the first instance. It's not to 
say that you diligent counsel can't make your 
views known about it in due course, once you have 
a sense of what's going to happen, but I thought 
that was an appropriate caveat to attach to this. 

The next matter I dealt with this 
morning, and that is the matter of Brian Beresh, 
and I dismissed that application for the reasons 
mentioned. And I understand Mr. Rossmann 
understands that. 

With respect to the Loftus and 
Yuille applications. I indicated to you that I 
was going to adjourn both of those and give leave 
to counsel to renew their respective applications 
as they may be instructed and subject to what 
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happens with respect to Dr. Arnold. 

With respect to H and A — and I'm 
not faulting counsel in any way for the actions of 
these two persons, but their suggestions that they 
have evidence material to the Inquiry, is, in my 
respectful view, very curious — and I say curious 
in the sense that they're unwilling to share that 
information with the persons who must make the 
Initial analysis and assessment of the evidence 
and its reliability. And I refer, of course, to 
the RCMP and to Commission counsel. And as I say, 
I don't fault Mr. Plaxton for bringing the 
applications, but in light of the circumstances 
and the conditions surrounding both these persons, 
I do not see any need to have them called to 
testify before the Inquiry. 

With respect to Lyons and Warner. 

I want to give that more thought and so those two 
matters are reserved, and I will with that as 
promptly a I can. 

With respect to the application of 
Constable Brand, the walker. I consider that 
evidence very speculative and of very marginal 
relevance. And I don't see any need for that 
evidence to be introduced before the inquiry and 
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that application is dismissed. 

For the reasons mentioned to 
counsel this morning with respect to Constable 
Sperling and the comments I made about my views as 
to Brand and Sperling's involvement with the paddy 
wagon and my conclusion that there isn't anything 
in the evidence connecting them with Stonechild, I 
see no need for Sperling to testify and that 
application is dismissed. 

With respect to the evidence of 
Constable Ballard, that will be the subject of 
agreement, as I understand it, and that her report 
will be submitted by agreement of counsel. And in 
■light of that, that application is dismissed. 

Now, Mr. Rossmann, I want to turn 
to the matter of the report and tell you that I 
had an opportunity to skim the report over the 
lunch hour. You will appreciate, all of you, that 
I am probably privy to less information than 
anybody else in this room, other than the public 
and the media and you all know things I don't 
know, and probably I shouldn't know. But I went 
over the report and I must say to you, with the 
greatest of respect, that if you intend to ask the 
Deputy questions about that, then it should be 
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marked. 

It's — and if I can just share 
with you something that happens to us routinely, 

■in civil cases as well as criminal cases, but 
those of you who do counsel work would be mindful 
of this. Periodically we have counsel refer to a 
document, whether it's a statement given to the 
police or some other document, for the purpose of 
asking a question of a witness, and the witness's 
memory is refreshed and it's drawn to that 
person's attention that there is a contradiction 
between what appears in the document and what the 
witness is then saying. We allow that. But when 
counsel begins to examine the witness more 
extensively on the document, in my court at least, 
it becomes an exhibit. 

And with all due respect, I think 
that is your conundrum. So you should decide 
whether you want to put it in and ask questions of 
the Deputy or whether you choose to move on to 
something else. 

MR. ROSSMANN: Mr. Commissioner, as a result of 

the submissions and as a result of Mr. Hesje's 
comments, I think that I, at least, have a better 
understanding of what his intentions were. That 
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being the case, I don't believe it's necessary to 
go into detail with respect to that specific 
document. Deputy Wiks will be giving some 
evidence about what the Saskatoon Police Service 
did, but I don't believe that that specific 
document need be referred to. Those are matters 
that arise out of the entire body of knowledge he 
had, some of which he's talked about already and 
more of which he obviously got. So I think we've 
pretty well dealt with that. 

THE COMMISSIONER: And if I may say so — 

MR. ROSSMANN: Now I realize that someone else may 

have a contrary view and may want to enter it in 
cross, but that's, I guess, their prerogative. 

THE COMMISSIONER: Well I didn't get a sense that they 

did. 

MR. ROSSMANN: Right. Should I proceed then? 

THE COMMISSIONER: Yes. I think you've made a prudent 

decision, if I may say so, with the greatest 
respect. 

Q MR. ROSSMANN: Now, Deputy Chief Wiks, in May of 
2003 you were acting chief for a time? 

A That's correct. 

Q And during that period of time you were 
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1 interviewed by the media about this matter and a 

2 story appeared in The StarPhoenix with your 

3 smiling visage on. And I wonder if I can give you 

4 a copy of that and see if you recollect that? 

5 A Yes, I do. 

6 Q And there's comments in that document attributed 

7 to you. Were those comments made by yourself? 

8 A They were. 

9 MR. ROSSMANN: Mr. Commissioner, I'd ask that that 

10 be marked as an exhibit. 

11 THE COMMISSIONER: Is it P-140? 

12 THE CLERK: Yes, My Lord, 

13 THE COMMISSIONER: P-140. 

14 EXHIBIT P-140: COPY OF STAR PHOENIX ARTICLE 

15 "OFFICERS STAYED ON THE JOB DURING STONECHILD PROBE" 


16 
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THE COMMISSIONER: What page are you on? 

MR. ROSSMANN: It's the first page of the article. 

THE COMMISSIONER: Oh, all right. 

A Yes, I can see the paragraph. I'm sorry. 

Q MR. ROSSMANN: And without getting — without 

specific reference to this case would you explain 
what your understanding of the ability of a police 
service to suspend a member is in terms of the 
grounds that must be met? And I don't want you to 
reference this case, just — 

A I think, as I stated before, the grounds to 

suspend a member are in The Police Act. The chief 
may suspend if there are reasonable — if there's 
reasonable belief or grounds to believe that the 
officer had committed a criminal offence. There's 
the issue around public confidence. If the chief 
is of the opinion that public confidence is at 
risk, he may suspend the member. And if the chief 
believes that there is a — that the officer is a 
security risk for the police service, he may 
suspend also. 

Q I think we talked about that. That's section 53 
of The Police Actl 
A That's section 53(1), yes. 
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Right. Now I'm not asking you to draw a 
conclusion of law, but where does your 
understanding of — there's been some decisions 
about what reasonable and probable grounds means 
and I just want to direct you to those to see 
where you're — if that's where your understanding 
comes from? 

Yes. There was a decision handed down by a 
hearing officer — his name just escapes me. I've 
got it here. 

Would this be, perhaps, the Saskatchewan Police 
Commission Chair, as he then was, Mr. R.D. Laing 
Q.C? 

Yes. Mr. Laing handed down a decision in 1993 
regarding suspension and in that — in that 
decision he described what reasonable grounds 
were. 

And again, I'm not asking you in terms of what — 
to give a legal interpretation, but how do you 
apply that or how has that been applied by the 
Service or understood by the Service? 

Reasonable grounds are the same as the grounds 
that you have to establish to charge somebody 
criminally. 
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Q Okay. I'm showing — I'm going to show you a copy 
of that decision and ask if you could just 
identify the passage to assist His Lord — or Mr. 
Commissioner? 

A Yes. 

Q Would that be the passage on page 16? 

A It would. 

Q I wonder if you'd just read that out? 

A Do you want the whole page, page 16 — 

Q No, just the part that starts, "I have" — the 
middle of the last paragraph, "I have to 
conclude"? 

A "I have to conclude that there is no material 
difference between the two phrases and in this 
respect I refer to the Supreme Court of Canada's 
decision in Story v. The Queen (1990)." 

Q And he's referring there to the term "reasonable 

grounds" and "reasonable and probable grounds," 

once of which is used in the Criminal Code and one 
of which is used in The Police Act ; is that your 
understanding? 

A That's my understanding, yes. 

MR. ROSSMANN: Mr. Commissioner, I'd ask that that 

decision be marked as an exhibit? 

THE COMMISSIONER: P-141. 
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EXHIBIT P-141: SASKATCHEWAN POLICE COMMISSION HEARING 
DECISION BY OFFICER R.D. LAING, Q.C. DATED DECEMBER 1, 1993 

Q MR. ROSSMANN: So in this case — was this 
interview before or after the Department of 
decision — or Department of Justice decision not 
to lay charges in this case? 

A I'm sorry, I missed the question. 

Q Was this interview — and if I -- I may have mis¬ 
spoken. Was this interview, which is now marked 
as P-140, given after or before the decision of 
the Department of Justice not to lay charges in 
this case? 

A It was after. 

Q Now, Deputy, before the break you indicated that 

you got the RCMP summary from myself on one date 
and the entire file a few days later? 

A That's correct. 

Q And between then and now have you had a chance to 

familiarize yourself with certain documentation 
that you had been shown, in part at least, by 
Chief Superintendent McFadyen? 

A Yes, I have. 

Q And specifically I'd like to address -- I'd like 
you to address what, if anything, the Saskatoon 
Police Service did in relation to Mr. Robertson's 
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materials? 

When I read the summary, and when I got into the 
main body of the report and looked at the pictures 
of the superimposed handcuffs over the nose of Mr. 
Stonechild, the question that I asked myself was 
how did — how did Mr. Robertson make that 
assumption? If, in fact, handcuffs were used in 
the fashion that Mr. Robertson described -- I put 
the handcuffs over my own nose and it seemed to me 
that before the handcuffs could have cut the nose 
the ends of the handcuffs would have had to have 
penetrated the cheekbones. And again, I didn't 
quite -- I didn't understand at all what 
photogrammetry was. I've -- I had never heard of 
it until Superintendent McFadyen had told me about 
it, nor did I check into what photogrammetry was 
until I received a copy of the report. 

All right. And having those queries, what did you 
do about them? 

The first thing I thought of or — and I shouldn't 
say "we". I had a discussion with the issue team 
on this matter because I -- maybe I was just 
missing something. And the issue team, that I had 
described previously, had the information that I 
did. We discussed it and again we couldn't figure 
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out how Mr. Robertson got there. In other words, 
how the handcuffs could get across the nose before 
they penetrated the cheekbones. We couldn't 
figure it out and so we thought that we would go 
to an outside resource. 

Well did you have any conversation about that with 
Chief Superintendent McFadyen? I believe you 
alluded to such a conversation. 

Not at that point I hadn't. 

Not at that point? Okay. 

No. That conversation that you're alluding to 
didn't happen until, I believe, August. 

Okay. 

This was happening -- I'd gotten the full body of 
the report the next week. I think it was August 
6th — sorry, April the 6th — 

July? 

— July the 6th, I'm sorry, of 2003. And — so — 
and I hadn't — well, I didn't meet with 
Superintendent McFadyen until into August. but 
after that question was posed, how did Mr. 
Robertson get there, the next question is: who 
could we contact to find that out; what outside 
person could we ask to give us some guidance on 
that? We contacted Dr. Ernie Walker. He's an 
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anthropologist at the University of Saskatchewan, 
a person that we've used in criminal 
investigations before. We sat down with Dr. 
Walker, discussed our dilemma, and because he's 
not a soft-tissue person — or an expert, he deals 
in bones, he suggested — or he offered to look 
into the matter to see who a good resource would 
be. 

Q So he didn't feel he had the expertise, is that 
what you're trying to tell us? 

A That's right. I — he didn't feel comfortable 

giving any opinion on the thing. We waited for a 
couple of days, a week or so, and Dr. Walker 
hadn't gotten back to us and so we started to 
explore farther afield. 

Q who did you end up talking to? 

A It was a suggestion by one of the issue team that 
possible the FBI might be able to help us out and 
so I contacted the legal — the FBI attache in 
Ottawa, Agent John Egelhoff and described what we 
were looking for. And what we were looking for is 
somebody who was an expert in soft tissue damage. 

Q And how — and were you directed to anyone or any 
area? 

A Agent Egelhoff had come from Minnesota and was 
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very familiar with the medical examiner in 
Minneapolis — or just outside of Minneapolis, he 
was Doctor McGee. He suggested that he had had 
experience in people who had frozen to death, he 
was a medical examiner and he was a forensic 
pathologist. 

Now was anything — was an application made to 
consult with him? 

It was, through you to the Commission. We made 
application — 

And was that application granted? 

It was. 

And what happened then? 

X then — one of the issue team. Staff Sergeant 
Penny and yourself — back up. We provided the 
Doctor McGee with the photographs that were on the 
file. 

I don't think we need that kind of detail. But — 
Okay. 

— just, was a consultation arranged? 

Yeah, consultation was arranged and — 

Was a report received? 

Yes. 

And what happened to that report? 

That report was forwarded to the Commission. 
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Q And a decision was reached by the Commission -- 
Commission counsel, that is? 

A Commission counsel, yes. 

Q And was anything — was any part of that done 

without the knowledge of the Commission counsel, 
to your knowledge? 

A Not that I'm aware of. 

Q Okay. Now when did you — 

THE COMMISSIONER: Excuse me, Mr. Rossmann. I'm not 

sure I understand this. Deputy. I understood you 
to say that the Saskatoon Police Service left the 
entire investigation in this matter to the RCMP. 
Well, with respect, it seems to me, in light of 
what you said a few minutes ago, that you had 
assumed the function of investigating also and 
gathering evidence form other sources that you 
thought had a bearing on the question of the 
handcuff evidence. Am I missing something here? 
how did that happen? 

THE WITNESS: At the time that the file was 

disclosed to us I had made — or drawn a 
conclusion that the RCMP investigation had been 
concluded, albeit, knowing full well that if there 
was something — some information of a criminal 
nature that came up, that we would forward that 
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information to the RCMP immediately for follow-up. 
Now this was information for — because I had a 
question about it. I didn't understand it. 

THE COMMISSIONER: But if you had doubts about it — 

and I'm saying this with respect, if you had 
doubts about it, why wouldn't you have simply got 
hold of McFadyen, or somebody, and said, "Look, as 
a peace officer, I have trouble with this version 
of what happened for these reasons. I think that 
you people should look at this again. And we've 
been told that there are experts available to 
assess this, so to be fair about it, we think that 
you people should have another look at this, or 
follow this up." What frankly is worrisome to me 

— and I'll let you respond to this, Mr. Rossmann. 

— what's worrisome to me is it seems to me, with 
respect, that you, on behalf of the Saskatoon 
Police Service, started into your own 
investigation because you were unhappy about 
Robertson's opinion. And I'm not saying Robertson 
was right, not for a moment, but I find that, 
frankly, puzzling. 

THE WITNESS: Well, first of all, I wasn't 

necessarily unhappy with Mr. Robertson's opinion. 
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THE COMMISSIONER: Well, whatever. 

THE WITNESS: — I was — I just didn't know what 

it meant, neither did the people on the issue 
team. We just — 

THE COMMISSIONER: But before you go further, I ought 

to allow Mr. Rossmann to consider that because I 
don't know how far this goes. I have no idea, Mr. 
Rossmann, but — and maybe I'm overlooking 
something, — 

MR. ROSSMANN: Well — 

THE COMMISSIONER: — but I must confess that at the 

moment, at least, and I don't know whether other 
counsel have any views about this, that seems to 
me a departure from what I understood was supposed 
to happen and had happened to that juncture. 

MR. ROSSMANN: Mr. Commissioner, I had not at all 

proposed to go into this except that chief 
Superintendent McFadyen, in his testimony, 
mentioned the fact that Deputy Wiks met with him 
and discussed the consultation with Dr. McGee. 

I'm only getting into that are because of that. 
Certainly — 

THE COMMISSIONER: Well — 

MR. ROSSMANN: Certainly consultation was applied 

for and was -- I'm sorry, permission to consult 
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was requested and received with respect to this — 
for the preparation for this Inquiry. 

THE COMMISSIONER: I understand that, but — and I'm 

going to adjourn for a few minutes just to let you 
give some consideration to this, because I don't 
know how much more evidence I'll hear about what 
seems to me to have been a fairly interventionist 
act on the part of the Police Service when the 
Police Service, rightly or wrongly, was the 
subject of this — of the investigation that was 
being carried out and ultimately the Inquiry. And 
maybe we won't traverse that area again, but I'd 
be more comfortable, if I may say so, if you took 
a few moments to consider that. And I'll hear any 
submissions you have to make, but I don't know 
what — Ms. Knox? 

MS. KNOX: If I may speak to the issue just 

for a moment. 

THE COMMISSIONER: All right. Maybe I'm jousting at 

windmills. Maybe it doesn't matter to anybody and 

MS. KNOX: To the contrary, Mr. Commissioner. 

I was — wanted to stand to say that it does 
matter. And I'm at a bit of disadvantage because 
Mr. Halyk is ill and he wasn't -- he wasn't able 
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to be here. But my memory of discussions that I 
had with him in respect of events that happened or 
testimony that happened in the hearing when I was 
not here was that at a point in time, based on 
information he had received, he raised a question 
of whether the Saskatoon Police Service were doing 
a — and I think the phrase used was a "shadow 
investigation" of the RCMP investigation. And 
without knowing the full parameters of that — 

THE COMMISSIONER: Well, he did raise it and he 

withdrew the suggestion later. 

MS. KNOX: Yes. 

THE COMMISSIONER: He retracted the suggestion. 

MS. KNOX: Because he was advised that such a 

thing hadn't happened. 

THE COMMISSIONER: Correct. 

MS. KNOX: And now — in light of what's 

happening now, I'm wondering, in fact, if he'd had 
that information whether he would have been so 
quick to withdraw. 

THE COMMISSIONER: Well there was nothing — there was 

nothing secretive about this. As far as I can 
tell, it was quite open and it was obviously 
discussed with the RCMP so — but I think you need 
to take a few minutes here, because if this is 
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going to — if this is going to be the course the 
evidence takes, I need to know that, because at 
the moment I'm somewhat concerned about the fact 
that the Police Service took that action, even if 
they ultimately had some sort of tacit approval 
from Commission counsel or whoever. 

MR. ROSSMANN: Again, Mr. Commissioner, in defence 

of the Police Service, I think that the Police 
Service, as any party, if they have questions, 
were entitled to go and consult with experts. 

With respect to what happened in terms of the 
application and whatnot, I'm only raising that 
because it was raised in-chief with Chief 
Superintendent McFadyen. I am more than happy to 
leave that sit. But I understood — maybe 
wrongly, maybe I should consult with Mr. Hesje, 
but I understood that he intended to deal with 
that in — with Deputy Wiks in cross-examination, 
so I thought in fairness I ought to put it to the 
deputy. But I if — 

THE COMMISSIONER: Well let's take a — 

MR. ROSSMANN: — if I've misunderstood, then we 

need not go there. 

THE COMMISSIONER: Yeah. Well I guess that — what 

worries me a bit about this is that if there was a 
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parallel investigation — if the Saskatoon Police 
Service then undertook a parallel investigation, 
am I going to hear evidence about the parallel 
investigation and the people that were interviewed 
and the experts that were consulted, and should I 
be expecting an application to have witnesses who 
are called by, or suggested be called by the 
Saskatoon Police Service to the Inquiry to answer 
things that the Saskatoon Police Service is not 
happy with? 

MR. ROSSMANN: Mr. Commissioner, I think — 

THE COMMISSIONER: Am I reading too much into this, 

Mr. Rossmann? 


MR. ROSSMANN: I think you are. I don't — 

THE COMMISSIONER: All right. 

MR. ROSSMANN: I would not characterize anything 

as being a parallel investigation. There was a 
consultation with experts, not a parallel 
investigation. 


MR. FOX: I feel a little bit like Mr. 

Rossmann is sort of waving in the breeze here by 
himself. We received the disclosure package, Mr. 
Commissioner, and in it was included, obviously in 
the report, the photogrammetric report of Mr. 
Robertson. Needless to say, issues were raised 
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with what he had to say very early in the game and 
whether or not he was qualified to say what he 
could say, was it reliable and so on. I viewed — 
and I can tell you as counsel for Mr. Hartwig, I 
viewed that, well this is a piece of evidence 
that's being proffered, may be tendered in 
evidence at the proceeding. I certainly wanted it 
reviewed to see what exactly it was. It was new 
to me and a new type of expertise to me. So I 
think everybody was well aware there was an issue 
as to that and spoke to that issue. Now somebody 
carried the ball in terms of making inquiries, but 

THE COMMISSIONER: But do you understand what I'm 

saying? 

MR. FOX: No, I understand it, but — 

THE COMMISSIONER: I'm saying that if there was 

concern, whether it was with respect to Constable 
Hartwig or whoever it was, but if there was 
concern about the course of the investigation and 
the RCMP and whether other matters should be 
brought to the attention of the RCMP because there 
was doubt about information they had obtained, it 
seems to me, with respect, that those should have 
been conveyed to the RCMP so that they could make 
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the necessary inquiries and — 

MR. FOX: Well, except, though, it didn't 

really matter what the RCMP was doing with it or 
weren't doing with it because they weren't the 
ones conducting this Commission of Inquiry. I 
mean Commission counsel was making — 

THE COMMISSIONER: But this was before, wasn't it? 

We're talking about before? 

MR. ROSSMANN: No, this was — 

MR. FOX: No, this was 2003 we're talking 

about. 

MR. ROSSMANN: Yeah. 

MR. FOX: This is August of 2003 — July and 

August of 2003. 

THE COMMISSIONER: Well, in any event, I don't want to 

draw that narrow a picture because I -- I guess I 
just have some concern. However, nobody else 
seems to be concerned — well that's not true. 
There are some concerns. 

MR. FOX: Yeah. I mean — and again, I think 

it is important to note, this was part of the 
package of information that we received for the 
purpose of this inquiry. I could care less what 
Mr. Robertson said. It only became important to 
me when Commission counsel obviously indicated 
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that he proposed to call Mr. Robertson as a 
witness at this Inquiry. That's when it became 
important. 

THE COMMISSIONER: Well I guess we could proceed -- 

understand from Mr. Rossmann that we've left this 
— we're likely to leave this now and go on to 
something else, is that right, Mr. Rossmann? 

MR. ROSSMANN: I think, Mr. Commissioner, with 

your indulgence, I would like to speak to 
Commission counsel to see if we've had a 
misunderstanding of what the intentions are. 

THE COMMISSIONER: Well — and maybe I'm the one 

that's misunderstanding, but — and I may be — my 
concerns may not be justified, so it would be 
helpful to have that information. Let's adjourn 
for a few minutes then. 

MR. ROSSMANN: Thank you. 

(PROCEEDINGS ADJOURNED AT 2:45 & RECONVENED AT 3:02 P.M.) 

MR. ROSSMANN: Mr. Commissioner, I'm prepared to 

proceed but Mr. Plaxton is up here so I presume he 
wants the microphone. 

MR. PLAXTON: Mr. Commissioner, if I — just a 

couple comments, if I may, and it arises out of, I 
think, a broader issue that is raised at this 
point. 
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Firstly, as I understand it the 
facts surrounding this matter is the police 
service did nothing that was not well-known and, 
indeed, blessed by the RCMP, and was done after 
this Commission of Inquiry was struck, after the 
report was filed and everything else. 

One problem that causes us concern, 
and has, is, yes, the police service — it was 
reviewed. Certain members of the Police 
Association had their conduct reviewed. They are 
brought before this Commission of Inquiry which is 
established as an independent body, of course, to 
review these matters and report back to the 
legislature. That, however, does not, we would 
suggest, prevent any of the parties from properly 
launching a defence to be able to attend to their 
various interests that are affected very gravely, 
and I say not only for the Association itself but 
its individual members, by the findings that may 
be made at the inquiry and the Commissioner's 
deliberations. The RCMP — neither the RCMP nor 
Commission counsel now represent, nor have they 
ever represented the interests of my clients, I 
can say, and I would venture any of the parties 
here, be it the police service, the FSIN or anyone 
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else. I would suggest, with respect, that in 
order to properly prepare and defend the parties' 
various interests it is necessary for the parties 
to be able to properly research and interview 
witnesses and so forth. 

If there is any suggestion of 
improper interference that's a totally different 
thing but that, I think, has been a feeling 
perhaps from the outset that if the police service 
did anything or if the Police Association did 
anything that was viewed as perhaps an 
interference, which we would suggest it isn't. It 
is just the parties properly preparing for the 
defence. 

Now, I don't know if we're going to 
go any further down this but I don't think — and 
maybe I misunderstood the facts or where this was 
being stated by I think what the Commission — or 
what the present witness was speaking of is a 
matter that witness McFadyen spoke of very clearly 
the other day saying, yes, I knew all about it and 
yes, I knew they were getting another opinion. 

With respect, we would suggest to ask an expert 
for an opinion as to what Mr. Robertson was saying 
in his report is in no way interfering with 
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anyone. It is in no way, we would suggest, with 
respect, any sort of a shadow force or anything 
similar. It's simply getting a second opinion on 
an expert which we would suggest had reached some 
conclusions that are probably — well, we will 
argue in the end result totally unjustifiable, but 
it was done in good faith by the service to test 
the nature of the evidence. Because — or the 
mere fact that there is a task force there 
investigating, we would suggest, does not mean the 
experts they employ are the beginning and the end 
of the matter, and that experts are just experts. 
The RCMP are entitled to have whoever they wish 
but, we would suggest, each other party is 
entitled to consult who they will as well. In 
this matter I don't think there is any suggestion 
that what the police service did in any way 
interfered with the RCMP investigation, indeed 
brought further light or it was in an effort to 
bring further light to conclusions that were 
reached by their expert. But just because it's 
their expert, we would suggest, does not make that 
expert unassailable. And if we are to cloak, if 
you will, the actions of either the RCMP or 
Commission counsel or anyone else with some sort 
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of special status that does, and could possibly, 
interfere with the parties' rights to be able to 
bring matters before the commission and properly 
represent themselves. I don't — 

THE COMMISSIONER: But I'm not investigating the 

Saskatoon Police Service. I'm not. 

MR. PLAXTON: No. 

THE COMMISSIONER: My inquiry is limited to the narrow 

issue about (a) what happened vis-a-vis Mr. 
Stonechild and other members of the service, if 
anything; and the investigation which followed. 

But I'm not conducting an investigation into the 
Saskatoon Police Service. What I was trying to 
convey was the concern I had that it seemed as if 
a defence was being mounted by the Saskatoon 
Police Service as opposed to counsel acting for 
the police officers or the Association. I don't 
-- I'm not going to pursue it but I just want to 
say to you that it seems to me that — that there 
may be some misunderstanding here about what I'm 
really addressing. I'm not looking into the 
Saskatoon Police Service. 

MR. PLAXTON: Okay. Perhaps we are skating not 

necessarily parallel because I -- I think this 
was, of course, done in consultation with Mr. 
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Rossmann or Mr. Rossmann's office as part of the 
service's preparation, I think, for the inquiry. 

THE COMMISSIONER: But let me just try to be fair 

about this. Let me just pinpoint this. It seems 
to me, with respect, that it creates a kind of 
adversarial process with the RCMP carrying out its 
investigation on one side, and whatever the role 
may be of Commission counsel trying to get all of 
this evidence, in and the Saskatoon Police Service 
on the other side taking a defensive position as a 
police service and feeling obligated to begin to 
mount a response, if I can put it that way, to 
what has been said by the RCMP and the suggestions 
which have been made. And that's not what the 
inquiry is about. 

I'm not saying there aren't 
adversarial elements to it. Obviously the persons 
directly affected such as the police officers and 
so forth will have to mount whatever appropriate 
response they think is necessary. But it only 
struck me that it seemed to me that it had some of 
those elements and a somewhat adversarial flavour 
when that's not what we're about. However, we've 
discussed it at some length now. I understand 
what you're saying and let's go on and see what 
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happens. 

MR. PLAXTON: Thank you, sir. 

THE COMMISSIONER: So Deputy, to make this crystal 

clear, I'm not investigating the Saskatoon Police 
Service. 

THE WITNESS: I understand. 

THE COMMISSIONER: That's not my mandate. I wasn't 

asked to do that. I wouldn't presume to do that. 
That's not my function. 

MR. ROSSMANN: My Lord, I don't think that's the 

intention or the suggestion. I -- I guess it will 
be a matter of argument but we viewed this as 
consultation with experts and the results of which 
were shared with Commission counsel. 

THE COMMISSIONER: I understand. 

MR. ROSSMANN: And I will just ask Deputy Wiks a 

couple of general questions in that area and we'll 
move on. 

THE COMMISSIONER: Very well. 

Q MR. ROSSMANN: Deputy Wiks, was Commission counsel 
made aware of your -- of the police service 
consultation with Dr. McGee? 

A Yes. 

Q Deputy Wiks, has the police service consulted with 

any other persons or experts that Commission 
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counsel is not aware of? 

No. 

Has the police service commenced its own 
investigation? 

No. 

And I believe there was reference to setting up a 
tip line earlier; is that correct? 

That's correct. 

And to the extent that persons came forward, who 
dealt with those persons? 

The RCMP did. Those — 

Were those names passed on to the RCMP or how was 
that — 

Yes, they were. They — 

That's kind of a leading question. 

A tip line was set up for the public to phone in 
about any inquiries, any information that they may 
have, and if we were able to answer the inquiries 
we did. If there was information, we passed that 
information on to the RCMP immediately. 

And to follow up on witnesses such as — there was 
witnesses like Mr. H, Mr. A, that came to light, 
were not dealt with or passed on to the RCMP? 
Absolutely. 

So has the Saskatoon Police Service in any sense 
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conducted any shadow investigation? 

A No. 

MR. ROSSMANN: Thank you. 

MR. HESJE: Mr. Commissioner, with great 

trepidation I stepped into this but I'm concerned 
particularly with this question. I certainly 
agree that what flows from whatever steps were 
taken is a matter of argument and indeed the 
characterization of something of a shadow or as an 
investigation aren't particularly helpful. What 
is material is simply what happened, what are the 
facts. Everything after that is a matter of 
argument that you will no doubt hear submissions 
on, but I'm concerned that the impression may have 
been left here that somehow it's — it's 
immaterial or irrelevant and that is not — I 
don't think right now is the time to argue about 
what they did was appropriate or inappropriate or 
not. But I'm concerned that we don't leave the 
impression that this is — somehow we don't view 
it as material what was done. 

THE COMMISSIONER: Well, I've addressed it, Mr. Hesje, 

and I will draw my own conclusions about what 
happened. 

Q MR. ROSSMANN: Deputy, early on you were assigned 
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by Chief Sabo to — to provide whatever assistance 
needed — Commission counsel needed and in order 
to provide documents and provide assistance to the 
Commission counsel and, in fairness, to -- for the 
Service to prepare itself. In that respect did 
you have occasion to commission a number of 
reports from your officers? 

A Yes. Yes, we did, but I don't know how many 
reports we generated. 

Q Perhaps we'll get to some of them today. Did you 
commission an organizational chart as of 1990, as 
best available? 

A I did. 

Q And I'm going to show you a copy. I've showed you 
— produced to you a copy of a report, it's 
actually a letter from yourself to me dated July 
31st, 2003, and it's SI56. What was — what was 
the purpose behind that report? 

A There was three items on the report. The first 

one was the 1990 organizational chart and what we 
attempted to do here, or what we did do here is 
prepare a photocopy, a representation of our 
organizational structure at that time. Of note, I 
guess, is on the organizational chart it would 
indicate where the major crime and youth. 
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investigation and enforcement units were assigned 
on the organizational chart, and if you note these 
people are assigned to the platoons. 

And where are you looking? What — what page or 
attachment? 

This would be the third page in, at the lower 
right-hand corner, it's copied for -- copied from 
1990 — 

This is the third page of the attachments? 

Yes. 

That's the document headed Board of Police 
Commissioners? 

Yes. 

Is that what you're looking at? 

Yes. 

Now, just — just briefly run through the 
divisions of the service as it was at that time. 
How in depth did you want me to get? 

Well, was there one division or two divisions and 
specifically what was the chain up from Morality, 
Major Crime? 

If you were to refer to the lower right-hand 
corner, the second row in, you'll see Major Crimes 
midway in that column. As this would flow, the 
personnel assigned to the — to the Major Crimes 
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Section, their immediate supervisors would be the 
staff sergeants in each of the platoons. 

So that chart means these — these divisions were 
part of the platoons. 

That's correct. 

Is that unusual in a police service? 

It no longer exists and only lasted for about four 
years. Prior to '88 it didn't exist and after '91 
it didn't exist. 

Okay, so this is — this is what you were talking 
about yesterday in terms of certain — certain 
generalization that occurred — 

That's correct. 

— at about 1988? 

That's correct. 

And that's how it looks on a flow chart. 

That's how it looks on a flow chart. And then, of 
course, you go up to the Operation Division 
Superintendent and the Operations Division Deputy 
Chief and then it flows to the deputy chief and 
then to the chief and ultimately to the Board of 
Police Commissioners. 

Now, Deputy, were there not inspectors back then? 

I don't see inspectors anywhere, or does that show 
up on a different chart? 
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The inspectors would be the boxes just above the 
— working from — from left to right, the 
inspectors would have been assigned to Services 
Management, Systems Management — sorry. Working 
from the middle of the page in the boxes. 
Administrative Support, Community Services, there 
would be I believe four inspectors, one in charge 
of each of the platoons and one investigative 
support inspector. 

So the platoons back then would have had two staff 
sergeants and an inspector, each platoon? 

I believe so. 

What if you go to two pages after that. Does that 
assist? It starts "Operations Division 
Superintendent" and going down the next box is 
"Platoons," then it breaks out to A, B and C 
platoon and D platoon. 

I still believe in -- I see where you're referring 
and I believe that there were more than one 
inspector that would have been assigned to that 
platoon box right underneath the superintendent 
position. My memory is that there was one — at 
least one inspector per platoon at that time. 

Was any attempt made to reconstruct who was in 
what position at any time, and I'm specifically 
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interested in Major Crime and the witnesses 
relevant to this proceeding. 

A When we received a witness list from the 

Commission counsel we attempted to recreate a — 
the organizational chart and include the names of 
where those people would have been in 1990. The 
front page of the attachments, Sl56(a), would 
indicate where those people were. And if you were 
to refer back into the graphs or the flow charts, 
you'd see that those names were inserted there as 
well. 

Q Now, you mention that this was a reconstruction? 

A It was. 

Q Does that bear on its accuracy? 

A It does. We had some — some trouble finding out 
information with respect to some people and where 
they were actually assigned in 1990 and I can't — 
I don't have a good explanation for that. 

Q So does that mean this may not be totally 
accurate? 

A That's correct. 

MR. ROSSMANN: Mr. Commissioner, I would tender 

that document as an exhibit. I note -- I would 
note, however, that the report — some of the 
reports submitted do cover areas that I don't 
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intend to get into but we have no objection to the 
entire reports being marked. I would also note 
that with respect to this particular group of 
documents the last two pages have already been 
marked as exhibits but I think it would be less 
confusing if its — the last two attachments, 
attachment three as P-117 and exhibit — and 
attachment 56(d) as P-118. 

THE COMMISSIONER: P-142. 

MR. ROSSMANN: I think it's just less confusing 

if we keep the document intact, quite frankly. 

THE COMMISSIONER: Very well. 

EXHIBIT P-142 : RECONSTRUCTED ORGANIZATIONAL CHART OF THE 

SASKATOON POLICE SERVICE FOR 1990 

Q Deputy, during this proceeding a question arose 
from Commission counsel as to what a certain 
element — or what a certain reference in one of 
the documents in the Neil Stonechild file meant, 
and you commissioned a report on that, did you 
not? 

A I did. 

Q And that report is of Constable Ballard to you 
dated October 20th, 2003? 

A Yes. 

Q And we've obviously discussed this so you know 
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what I'm talking about. Now, Deputy, this relates 
to certain information that you've gathered 
through your staff's research about the file 
closure date of the Neil Stonechild file and can 
you explain to the Commission what you have found? 

A We had our information technology people research 
this issue and one of our IT people indicated that 
this — the original file — the occurrence number 
1990-97411, which was the original occurrence 
number assigned to the Neil Stonechild death, had 
been closed on December 5th, 1990. We ran a 
computer printout log of the date it was assigned 
-- first of all the officer it was assigned to, 

125 is Jarvis. 

Q Now, you're referring to which document? 

A That's the attachment number one on the — 

Q The first attachment? 

A Yes. 

Q And that's the computer printout log? 

A Yes. 

Q Okay, can you — can you tell us what this log 

means? Who was the file assigned to and when was 
it assigned? 

A The file was assigned to 125, that was Sergeant 
Jarvis P.C. number or badge number at that time. 
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The rank, number three, indicates that it was a 
sergeant. The date assigned was November 29th, 
1990. Assigned by 225, at that time was Staff 
Sergeant Bud Johnson. The diary date of 
01/15/1991, that would have been a diary date that 
the staff sergeant assigned that he was required 
to enter into the computer so when the date came 
up that he would send a message to either Sergeant 
Jarvis for an update or for a concluding report. 
Now, the next — second next field down says, 
"Concluded flag," and there's a "Y" there. What 
does that mean? 

"Concluded flag" means — with the "Y" means yes. 
So in other words, yes, the file was concluded. 

And above that it says, "Approved by," and then a 
"225." What does that mean? 

That is Staff Sergeant Johnson's badge number. 

Now, if you go down a couple of — a couple of — 
second last entry from the bottom it says, "Last 
update," and it's got 12/05/1990. What does that 
mean? 

That would — that would indicate that the last 
update was — or the concluding report was on 
December 5th, 1990. 

So does that mean the file was closed that date? 
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A That's right, yes. 

MR. ROSSMANN: Mr. Commissioner, I'd ask that 

document be marked. 

THE COMMISSIONER: P-143. 

EXHIBIT P-143 : - REPORT BY CONSTABLE BALLARD TO DEPUTY CHIEF 

WIKS DATED OCTOBER 20, 2003 

MR. PLAXTON: Which document number? 

MR. ROSSMANN: I don't have it. 

THE CLERK: One one six. 

Q Deputy Wiks, there's been a lot of discussion in 
this inquiry about file management and, 
specifically, file destruction. Did you have 
occasion to commission any reports relating to 
those issues? 

A Yes. 

Q I'm going to show to you a report which is in the 

form of a letter from you to me dated July 28th, 
2003, which is document SI-55. Is that a report 
commissioned by yourself? 

A Yes. 

Q Now, Deputy, that report actually covers several 

issues as well and I would like you to turn to 
item three which is headed "File Retention," and 
can you explain what the file retention policy was 
with reference to The Police Act requirements and 
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the service's own internal policies, if it had 
any? 

I'm thinking that it would be as easy for me to 
read this as it would be to explain it. Is that 
proper or — 

I don't think we need it read, but first of all 
let me -- let me go at it this way. Did the 
police service have any policy about file 
retention in terms of number of years certain 
kinds of files must be kept? 

It's my understanding that the police service had 
a file retention policy that they were to maintain 
files for a period of 10 years. 

Now, is that document attached to this? I believe 
it is. Let me find it. 

That's — 

Would that be attachment (g)? Or that your 
current one? 

This — this policy SI55(g) was the file retention 
policy in place in 1993. 

Was that different than 1990 or do you know? 

I don't know. 

Were you able to determine any older policy or 
find any older policy than that policy? 

No. 
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Q With respect to the type of file that the Neil 
Stonechild file was classified as, what was the 
retention requirement for it? 

A Three years. 

Q Now, The Police Act regulations also contain 

certain file retention requirements and if I could 
address you, or have you look at attachment (f). 

A Yes. 

Q Or 6. It's got both marks on it. And if you look 
at page 7 of the regulations does that tell you 
how long a file — various kinds of files must be 
retained? 

A Yes, it does. 

Q And where would the Neil Stonechild file fall in 

terms of how it was categorized then, in 1990? 

A It would be number VI - Part VI, 21(6). 

Q All right. Now, Deputy, I believe that there has 
also been a lot of evidence relating to when the 
Neil Stonechild file was actually destroyed and 
have you -- first of all, Mr. Commissioner, I 
would ask that the document that we've been 
discussing be marked as an exhibit in total. 

THE COMMISSIONER: P-144. 

EXHIBIT P-144 : REPORT OF DEPUTY CHIEF WIKS DATED JULY 28, 

2003 RE INFORMANT REGISTRY SYSTEM 1990 AND 2003, AND 
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ATTACHMENTS INCLUDING FILE RETENTION INFORMATION 

Q And did you have occasion to look into when the 
Neil Stonechild file was actually destroyed? 

A Yes, I did. 

Q And what were your findings? 

A According to our records, it would appear that the 
Stonechild file was destroyed in 1998. 

Q How do you come to that conclusion? 

A We went back in our paper records and referred 
to — 

Q Maybe, Deputy, before you get on to that I'm going 
to refer to a report under date November 14th from 
yourself to me and ask if that's the report you're 
referring to? 

A It is. 

Q Sorry. How did -- how did you come to that 

conclusion? I must confess I had some difficulty 
following it. 

A Up to 1998 we maintained all files for a period of 
10 years. In 1998 we were preparing for a 
renovation on the main floor. Included in that 
renovation was our file storage room. We were 
seriously under-spaced at that particular point in 
time and we were attempting to free up space, as 
much space as we possibly could. In an effort to 
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do that, we were — instead of keeping files for 
10 years we reverted back to The Police Act 
regulations with respect to file retention. 

All right. 

Mr. Humphries, who was our records manager at that 
time, went about purging files, destroying files 
that fell within the dates that were prescribed 
under the regulations. 

So how is it that you can tell when the Neil 
Stonechild file was destroyed? 

What Mr. Humphries did is he compiled lists which 
were kept in our Records Department and it would 
appear from these lists that he went into the 1990 
boxes and purged those files on or about June the 
10th, 1998. 

Which attachment tells you that? 

That would be attachment number three. 

That's the handwritten — 

Yes. 

-- list labelled "Destruction of Occurrences"? 

Yes. 

All right. 

Could I just spend a minute here? 

Yes. 

I just want to check the occurrence number. Yes, 
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it would appear that — that the Stonechild file 
was either destroyed on June the 10th or June the 
24th. 

Okay. How can you confirm that? What — what 
does attachment four mean? Does that assist in — 
in telling you when the Stonechild file was 
destroyed? 

What this is, is a retention list. Every year a 
list is generated in December telling the records 
manager which files to retain. In the handwritten 
numbers that you see on attachment number four are 
files that would have normally been destroyed but, 
because they were CPIC entries, had to be retained 
also. Things like stolen articles with serial 
numbers that were — that were entered into CPIC. 
M' hm. 

There's also — there's a SIMS retention list 
generated and there's also a CPIC retention list 
generated. Now, Mr. Humphries would have to go, 
generate both lists, combine them and identify 
which files should be retained and that's what 
attachment four is. And — 

Attachment four is a list of 1990 files that have 


not been destroyed. 
Right, and — 
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Q So if the number of your file or Mr. Stonechild's 
file does not appear on that list that means it 
had been destroyed. 

A Yes. 

Q Unless, of course, somebody overlooked it. 

A That's correct. 

MR. ROSSMANN: Now, Mr. Commissioner, I'd like 

this document marked as an exhibit, please. 

THE COMMISSIONER: P-145. 

EXHIBIT P-145 : LETTER DATED NOVEMBER 14, 2003 FROM DEPUTY 

CHIEF WIKS TO MR. ROSSMANN RE DESTRUCTION OF FILES IN 1998, 

WITH ATTACHMENTS 

Q Now, we heard some evidence at some point about 

files being found that were thought to be 
destroyed. Was any effort made to determine 
whether or not the Neil Stonechild file in fact 
existed even though the records showed it was 
destroyed? 

A Throughout this entire process, the investigation 
by the ROMP and this inquiry, I couldn't say with 
any certainty that we had gone through our file 
room and searched for the Stonechild file in case 
it had been misfiled. When I thought of doing 
that, I seconded four senior constables to go into 
the file room and to search for the years — 
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1 search the boxes that still existed between 1989 

2 through 1996. They searched every file, every box 

3 with those years on just in case there was some 

4 misfiling of that particular file. 

5 Q What was the result? 

6 A A negative result. We didn't find it. 

7 Q The file was not found? 

8 A It was not found. 

9 Q Did you receive a report on that matter from the 

10 constable in charge? 

11 A We did, or I did, and it's a report from Constable 

12 Farley Maddaford dated 03/09/19. 

13 Q That's — 

14 A That's marked SI-95. 

15 MR. ROSSMANN: Mr. Commissioner, I’d ask that that 

16 report be marked as an exhibit. 

17 THE COMMISSIONER: Very well. P-146. 

18 EXHIBIT P-146 : REPORT RE RECORD SEARCH BY CONSTABLE FARLEY 

19 MADDAFORD DATED SEPTEMBER 19, 2003 

20 Q Deputy, are you able to tell us what the policy 

21 for file retention of the Saskatoon Police Service 

22 is as at this time? 

23 A All operational reports, including paper copies, 

24 will be held on file as per The Municipal Police 

25 Report Forms and Filing System Regulations, 1991. 
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Q Are you referring to the standing order 2003-057? 

A Yes. 

MR. ROSSMANN: Mr. Commissioner, I think it would 

be appropriate to mark that. 

THE COMMISSIONER: Very well, P-147. 

EXHIBIT P-147 : STANDING ORDER 2003-057 - FILE RETENTION OF 

OPERATIONAL REPORTS 

Q Just to be clear, the file retention referred to 

in this document which has been marked as P-147, I 
believe, does that relate to paper files or 
computer files or both? 

A This refers to both. 

Q Okay, and what is to be done with paper files? 

A "All operational files, including paper copies, 

will be held on file as per The Municipal Police 
Report Forms and Filing System Regulations, 1991, 
as amended from time to time, or for a period of 
10 years, whichever is the greater. The exception 
will be reports that deal with solved or unsolved 
investigations pursuant to any of the following 
offences." 

Q And without going through the list, where would 
sudden deaths or suspicious deaths fall? 

A They would fall in this category? 

Q So they're to be held indefinitely? 
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Yes. 

All right. What about — we've heard evidence 
that — that -- reports and attached documents are 
now scanned into the computer system, kept 
electronically. What is to happen to those kind 
of documents, the electronic documents, if you 
will? 

Those — all of the files, no matter what type of 
offence, are held electronically indefinitely. 

What does indefinitely mean? I mean, is — does 
this mean that — that the service could destroy 
them next year or in 100 years or — 

Indefinitely to me or to the service means 
forever. 

Okay. 

In addition to that, all reports including paper 
copies involving the death of a person shall be 
held on file indefinitely. In other words, 
natural deaths or accidental deaths are also being 
held on file indefinitely. 

And that's a change to your policy. 

It is . 

Deputy, we've heard some evidence earlier from, I 
think Mr. Hieser about a global positioning 
system. I believe at the time Mr. Hieser said 
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some testing was being done. Can you tell us 
what, if anything, has transpired in relation to a 
GPS system? First of all what — what — what is 
your understanding of what a GPS system is and 
will do? 

GPS stands for ground positioning system. What 
we're doing is — or what we're testing is — is 
installing this type of equipment onto all of our 
marked patrol cars. What that will do is that 
will identify the movements — the movement of any 
patrol car in the city at any time. 

Will a record be kept of that? 

Yes. 

What's the purpose of that? 

Well, first of all GPS was primarily installed for 
officer safety. We could — if we had the 
technology we thought that we should install it in 
the vehicles for officer safety. But in addition 
to this — in addition to that all of the 
movements of all of the cars would be maintained, 
stored and could be retrieved for any reason, 
including things like planning, how busy certain 
areas of the city are. And also to monitor the 
movements if — if the information were needed in 
an exercise like we're involved with today. 
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Has a final decision been made on that? 

Yes. 

And what is that decision? 

That all of the vehicles, all 54 marked patrol 
cars, will be installed with GPS by June I think 
it is . 

Of this year? 

Yes. 

We're jumping around here a bit but you talked 
about generalization and specialization before, a 
bit, and that was touched on in a document which 
has now been marked — 

142? 

Okay, 142. Now, I understand that you've also 
commissioned some — or, I'm sorry, in terms of 
that operation — in terms of the operations there 
was an operational review proposed at some time 
and some terms of reference set out, were there 
not? 

That's correct, the — 

And what was that to review? 

It was to review our -- the operations of our 
investigative units. 

And what document is that contained in? Is that 
the — 
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A That's the SI — SI57(c). 

Q That's a report headed — or sent from yourself to 
me dated July 17 th , and it's actually styled 
"Policy and Training, 1990?" 

A Yes. 

Q Now, in that document, and I'm aware that you have 
a copy of it, if you turn to tab C or -- or 
section C, is — is that — what was that 

document? What is that, is that the study or is 

that the proposal or what is it? 

A That is the study that was done to — to find out 
what we were doing back in 1990 and making a 
proposal to do something differently and better. 

Q Okay. So that's the initial document. Did a 

report come out of that? The study was done, I 
take it. 

A It was. 

Q Was a report prepared arising out of the 

recommendations? 

A Yes, it was. 

MR. ROSSMANN: Now, Mr Chairman, I'm not sure if 

the whole document was marked or just portions of 
it. I show P-119 as being at least part of that 
document and P-120 is attachment (a). Quite 
honestly I think it would be less confusing if we 
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simply marked the whole document. 

THE COMMISSIONER: Very well. P-148. 

EXHIBIT P-148: REPORT RE SPS POLICY AND TRAINING, 1990 AND 

2003, WITH ATTACHMENTS 

Q Now, Deputy, having marked an extremely thick 

document I'm going to promptly ignore it and go 
directly to the report on the recommendations 
contained in that which is set out in another 
report which is dated August 27 th , 2003 in a 
document said to be from you to me, and that's a 
document that contains some vetting. First of 
all, can you explain why portions are blacked out? 

A When — or before this document was sent to the 
Commission I have reviewed it and thought that 
there were some items here that were operationally 
sensitive, and that I thought to — or to maintain 
some security with respect to some sensitive 
issues operationally, I thought that it would be 
best to black those — those recommendations out 
of the document. 

Q Did any of those recommendations bear on anything 
that in your opinion related to this Inquiry? 

A Nothing. 

Q Now, Deputy, I want to address some of the 
recommendations and what not, but do the 
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recommendations relate to this generalization 
versus specialization issue? 

A Yes, it does. 

Q And so prior to 1988 you had specialized units? 

A That's correct. 

Q In 1988 there was a despecialization and what we 
call generalization? 

A Right. The theory was that detectives could 

investigate everything from very minor — minor 

crimes to very serious crimes. 

Q And some problems were seen with that and a report 
commissioned in 1991, which is the previous 
document we've just marked? 

A Yes. 

Q And this is a summary of what came out of that; is 
— is that correct? 

A This is the audit report? 

Q Right. 

A Yes, that's correct. 

MR. ROSSMANN: Okay. Mr. Chairman, I plan to have 

Deputy Wiks address some of the issues but I think 
it will be very helpful to have it in front of you 
so I'd ask that that be marked as an exhibit at 
this time. 

THE COMMISSIONER: Very well. P-149. 
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EXHIBIT P-149: REPORT ON RECOMMENDATIONS FROM AUDIT PROJECT 

IV, DATED JULY 8, 1992, AUDIT OF INVESTIGATIVE SUPPORT 

SECTION 

THE COMMISSIONER: Do you want to break for a few 

minutes, Mr. Rossmann, or not? 

MR. ROSSMANN: I'm in your hands, Mr. 

Commissioner. 

THE COMMISSIONER: Because we have to leave here at 

4:30 so we may as well continue. 

MR. ROSSMANN: Mr. Commissioner, I note that 

there's 103 recommendations. I assure you I do 
not plan to have Deputy Wiks address all of them 
but I think some of them are important enough in 
relation to this proceeding that I would ask him 
to address them directly. And I don't -- I want 

to -- I don't want to have him to have to read 

them, but could you — 

THE COMMISSIONER: Could you just identify them? I'll 

mark them. 

THE WITNESS: Okay. 

Q MR. ROSSMANN: And perhaps if people have 

questions they can -- they can ask him about 
those. 

A Sure. 

Q And Deputy Chief Wiks, the ones that I -- that you 
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and I've discussed that seem to pertain relate to 
number 1, number 2, number 3, number 5, number 6, 
number 7, number 8, number 9, number 24, number 
25, number 26, number 27, number 32, number 43. 

And those are the ones that seem to relate. I 
would like you to address about three or four of 
them though simply because I think there's a high 
degree of public interest. 

I'd ask you to indicate what number 
1, 2 and 3 relate to without reading them if — if 
you can avoid it, but if that's the easiest way, 
then read them. This is, I guess, your chance to 
explain what the service has done to improve what 
existed in 1990. 

Well, number 1 is probably easier — easier to 
read than it is to explain, so, "The officer in 
charge of the Investigative Support Section should 
use the daily meetings with unit heads to resolve 
problems." The — in response to that, in 
response to that recommendation the Investigative 
Support Section is now referred to as the Criminal 
Investigations Division. That was put in place 
almost immediately after this audit or even a 
little bit before, I think. The section unit 
managers have daily meetings with their staff and 
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address issues as they arise. 

Number 2, "A primary goal should be 
established by the section manager to address all 
problems in a timely fashion." I won't read the 
whole thing. "As above, the section unit managers 
address problems or concerns as they arise. The 
divisional superintendent is routinely made aware 
of these concerns and authorizes changes required 
to improve the operation of the section." 

That ability was given to the 
superintendents in — in the mid-90's, I believe. 
Before that there was some difficulty with making 
those types of decisions at that — at that level, 
but those responsibilities have been moved down to 
those people, they're more in tune with what's 
going on in — in their respective divisions, and 
we're finding that that is a very efficient way of 
doing things. 

Q Does that result in any lack of accountability 
going upwards though? 

A I — I think it — it results in more 

accountability. It — it informs us as the deputy 
levels or the deputy level or chief — chief's 
level. It gives us an opportunity to have those 
discussions with the superintendents actually on a 
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weekly basis about their divisions, and so 
everybody is as fully informed as they should be. 
Did you say number 3? 

I don't -- I think we can skip over number 3. 

Let's go to, in reverse, 7, 6 and 5. I think 7 
bears directly on issues before this Commission. 
The issue around file conclusion obviously is — 
is of interest to this, to the Commission. Today, 
"This is being done as the reports are reviewed 
and is part of the procedure for complaints [sic] 
to be notified at the conclusion of their file." 
"Complainants", I'm sorry. "Prosecutors also 
assist, as requested by the investigators, in 
determining if charges should be laid or a file 
concluded. A Suspicious Death Review Committee 
has been developed to look at all cases of 
suspicious deaths where charges have not been 
laid. The purpose of this committee is to ensure 
that no further investigation is required prior to 
closing the file on a suspicious death." 

Now we're going to be looking at some 
documentation later, but does this relate to the 
— does this address a problem that could happen 
with respect to premature closure of a file? 

That's correct. It's three sets of fresh eyes who 
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review all of these files, and if there's any 
shortfalls in the files they're identified and 
moved back down to the investigator to follow up 
on. 

Okay, that's the Suspicious Death Review 
Committee? 

That's correct. 

But what about file closure in general; is that — 
does that recommendation not address file closure 
in general? 

Yes. What was your question again, I'm sorry? 
Well, does that — how does that, if it does, 
impact on the problem you identified earlier, in 
that Mr. Stonechild's file was closed prematurely? 
Suppose it's not a suspicious death file but any 
other file. could that also be closed prematurely 
and is this intended to address that in some way, 
and — 

It is . 

And how? 

Well, again, there's — if it wasn't for — if 
we're not talking about a suspicious death, then 
there's obviously another set of eyes which are 
reviewing the files before they're concluded. 

Is that any different than the system in place 
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where we just heard that Staff Sergeant Johnson 
signed the close file request, or according to the 
computer logs would have authorized it; is that 
any different? I don't mean to cross-examine you. 
I mean, I want you to clarify. 

Could you ask me the question again, please? 

You've covered off the issue about sudden death 
files, and there's — that's deemed important 
enough that a Sudden Death Review Committee has 
been set up. 

Yes. 

What about premature closure of other kinds of 
files that are not sudden or suspicious deaths, 
but suppose some other serious file? 

Well, the way the sections are set up now is that 
not only is the file managers, the staff sergeants 
in charge of the files, they're also in charge of 
the personnel. In 1990 that wasn't the case. The 
platoon staff sergeants were in charge of the 
investigators, but the file managers were in 
charge of the file, and it's very hard to 
administer, and it wasn't very effective or 
efficient at that particular point in time. 

All right. Now what about recommendation number 
6, and the result, the status report? What is a 
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— what does "minimum standard for quality" mean? 
What problem is that addressing? 

That would address all of the — are all of the 
elements in the file that are necessary, the who, 
what, where, when, why, have all of the people 
been contacted that need to be contacted, and has 
the investigator gotten back to the complainant. 
Does that relate to number 5 above it, in terms of 
what should be in a report? 

Yes. 

So are documents such as this, or recommendations 
such as that incorporated into training or policy 
so that members know what's expected? 

Investigators are — are trained in how to 
maintain files, how to update files. They're 
given instruction by the section heads. The 
section heads are given training with respect to 
how to manage those things. That's an ongoing 
process and it's never ending. We have a lot — 
we have an extraordinary amount of movement in 
between the sections, and that training element is 
always ongoing. 

All right. Now another issue that has arisen 
during the course of this Inquiry is whether 
complainants, or victims, families, are properly 
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and timely, and contacted in a timely fashion and 
given a status report in a timely and proper 
fashion. Does this report address that issue? 

A Yes. Particularly when it comes to deaths, our 

investigators have been instructed that they're to 
keep constant contact with the victim's family as 
best — on an ongoing basis, until such time as 
there's some conclusion. On some files, 
obviously, there's never a conclusion. But for a 
time after the file has been concluded, because at 
some point all of these files have to be 
concluded, there has — we have to maintain 
contact with -- with the victim's families. Very 
important. 

Q Deputy, those are all the issues I wanted you to 
address in that report. 

MR. ROSSMANN: My Lord, I was going to turn to 

another area, and I notice that it's about eight 
minutes after four and I think it wouldn't be 
completed, so I don't know if you want to adjourn 
now, or what you would like to do. 

THE COMMISSIONER: I'll leave that up to you. Would 

you like a break for a few minutes? 

MR. ROSSMANN: Pardon? 

THE COMMISSIONER: Would you like a break for a few 
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1 minutes? 

2 MR. ROSSMANN: Well, I understood — perhaps I 

3 misunderstood. I thought that you indicated we 

4 had to be out of the room by 4:30. 

5 THE COMMISSIONER: That's right. My inclination would 

6 be to have you continue, but — 

7 MR. ROSSMANN: Oh, okay. Well, we may not get — 

8 THE COMMISSIONER: This is harder for you than it is 
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for me, so — 


MR. ROSSMANN: I think it's harder for Deputy 

Wiks, actually, but — we're not going to get 
through the next area, so. My Lord, with your 
permission I would respectfully request that we 
adjourn. 


THE COMMISSIONER: 
MR. PLAXTON: 

THE COMMISSIONER: 


Very well. 

Do we get to vote? 

I'm not sure your vote would be 


counted, Mr. Plaxton, that's the only problem. 

MR. PLAXTON: I'd like to cast it nonetheless. 

THE COMMISSIONER: Duly noted. Very well, then, I 

guess we can break now. The clerk who has 
laryngitis has indicated to you that we are to 
return to this hotel, but in the Centre Room, is 
it, on March the 8th at 11:00 a.m. The late 
start is occasioned by the fact that I have to 
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1 have dental surgery at 7:30 in the morning, so I 

2 am not lingering abed; I'll be here and hopefully 

3 able to function at that point. So thank you all 

4 for your assistance in this week, and your 

5 courtesy. 

6 (PROCEEDINGS ADJOURNED AT 4:10 P.M.) 
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